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Preface to the Second Edition

It may come as a surprise that the Encyclopedia of Life Support Systems,
which is sponsored by United Nations Educational, Scientific, and Cul-
tural Organization (UNESCO), contains an entry on administrative law. I
was certainly surprised when asked to write it.! I immediately had a sci-
ence fiction inspired vision of earthlings boarding a spacecraft clutching
the Encyclopedia in hand as they went to off to colonize a distant planet.
Administrative law? Life support? At first, the connection seemed dubious
at best. On reflection, however, I realized that the inclusion of administra-
tive law is, in fact, necessary for life as we know it in modern, complex
political systems. All governments in developed countries have mature
administrative components. Public administration is the institutional
means through which contemporary governments deliver public services
and regulate aspects of economic, social, and political life. Administrative
law is the regulatory law of public administration. It regulates public ad-
ministrative activity. Without administrative law, public agencies could go
about their business as they saw fit, perhaps routinely emphasizing ad-
ministrative convenience and self-interest over other values and the public
interest. In the United States, administrative law infuses public adminis-
tration with democratic-constitutional values, including stakeholder repre-
sentation, participation, transparency, fairness, accountability, and limited
government intrusion on private activity. Life was once, and still could be,
supported without it. However, other than perhaps some administrators
themselves, few, if any, who know the history of US public administration
would want to return to the days before the federal Administrative Proce-
dure Act of 1946 went into effect.

1. See David H. Rosenbloom, “Administrative Law,” UNESCO-EOLSS, http://www.eolss
net/sample-chapters/c14/e1-34-05-07.pdf.
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xiv Preface to the Second Edition

To appreciate the importance of administrative law, one has to bear in
mind that although students and scholars in the field of public administra-
tion tend to view administration as providing valuable public services, the
rest of the world doesn’t necessarily see it this way. Many in legislatures,
small businesses, the health, medicine, industrial, and research sectors, and
myriad other walks of life think of administration as bureaucracy impos-
ing red tape and unwanted, often unnecessary, and even seemingly bizarre
regulations. This is why administrative law books may contain chapters
on “getting into court” and “staying in court” (W. Fox 2000). Looking from
the outside in, administrative law constrains public administration, guards
against abuses, and enables chief executives, legislatures, and courts to
keep administrators in check. From the inside looking out, administrative
law seeks to guide administrators and agencies in achieving their objec-
tives within the framework of the nation’s democratic-constitutional val-
ues and practices.

A solid grounding in administrative law is a prerequisite for under-
standing a substantial amount about the internal administrative processes
used on a daily basis by public agencies in the United States. As with other
aspects of public administrative practice, it is better to learn administra-
tive law in the classroom than to be bewildered by its pervasiveness upon
entering a public-sector job. Students already working in the public sector
will need no reminder of the importance of administrative law. Neverthe-
less, they will benefit from gaining a systematic understanding of how and
why it developed as it did.

Administrative law has such a major impact on what administrators and
agencies do on a daily basis that it cannot be treated as tangential or as a
specialization best left to lawyers. It needs to be integrated into day-to-day
practice. For some administrators, such as those engaged in rulemaking,
adjudication, and processing freedom-of-information requests, administra-
tive law defines the fundamental structure and activity of their jobs.

This book aims to make administrative law accessible to public admin-
istration students, both those new to the subject and those already in prac-
tice. The book focuses on the essentials that public managers should know
about administrative law—why we have administrative law; the broad
constitutional constraints on public administration; administrative law’s
frameworks for rulemaking, adjudication, enforcement, and transparency;
and the parameters of internal executive and external judicial and legisla-
tive review of administrative action. The book views public administration
from the perspectives of managing, organizing, and doing administration
rather than lawyering. It is far more concerned with staying out of court
than getting into it.
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The discussion is organized around federal administrative law. Where
appropriate, state approaches are noted as alternatives or parallels to fed-
eral designs and requirements. After reading this book and grappling with
the discussion questions at the end of each chapter, readers should have
a firm grasp of federal administrative law and no difficulty learning the
administrative law of any state.

Unlike most administrative law texts, the book neither contains legal
cases nor devotes much attention to the development of case law. Federal
court decisions are readily available on the Internet, and instructors can se-
lect them flexibly to augment the text. Books dealing comprehensively with
case law tend toward dysfunctional excess in general public administrative
education, sometimes exceeding 1,000 pages of material that is apt to go
largely unused and soon be forgotten. This book also differs from others
by including a chapter on the constitutional context of US public adminis-
tration, which explains the constitutional constructs and doctrines within
which today’s public administration and administrative law operate.

The book is intended for classroom use in three ways. First, as a supple-
ment, it will efficiently cover the main dimensions of administrative law
in introductory public administration classes and courses on bureaucratic
politics or the political context of public management. Second, it can serve
as a core text in public administration courses dealing with administrative
law or the legal basis or environment of public administration. As a core
text, it can be coupled with selected legal cases of the instructor’s choice.
Third, in constitutional law courses, it can serve as a supplement to explain
how abstract constitutional concerns such as delegations of legislative au-
thority and procedural due process are transformed in concrete action by
administrative agencies. It is unlikely that the book will be used in law
school classes, though law students may find it refreshingly concise and
helpful in explaining the political and administrative contexts in which ad-
ministrative law is applied and the larger purposes it serves.

The challenge in writing the first edition was to explain the essentials
of administrative law clearly and accurately, in nontechnical terms, with
sufficient depth to provide readers with a sophisticated, lasting under-
standing of the subject matter. That there is now a second edition is testa-
ment to the success of that effort. The new edition thoroughly updates the
previous one, adding discussion of new statutes and law cases, as well as
developments during the first five years of Barack Obama’s presidency.
It also fine-tunes the earlier discussion for clarity. I hope those familiar
with the first edition will view this one as fresh and refreshing and those
new to the text will find in it a welcome alternative to other treatments of
administrative law.



xvi Preface to the Second Edition

This edition continues to benefit from those acknowledged in the earlier
one. I continue to extend my thanks to them. I would also like to thank the
reviewers who gave such thoughtful feedback on the first edition for this
revision, including Bradley Bjelke (California Lutheran University), Lo-
renda Ann Naylor (University of Baltimore), Stephanie Newbold (Ameri-
can University), Cindy Pressley (Stephen F. Austin State University), Susan
E. Zinner (Indiana University Northwest), and others who wished to re-
main anonymous. Special mention should go to my American University
colleague Jeffrey Lubbers, who is always generous with his time and pa-
tient in sharing his encyclopedic knowledge to explain the finer points of
US federal administrative law to me.



1

What Is Administrative Law?

Introduction: What Is Administrative Law?

Administrative law can be defined as the body of constitutional provisions,
statutes, court decisions, executive orders, and other official directives that,
first, (a) regulate the procedures agencies use in adjudicating, rulemaking,
and adopting policies, (b) control the exercise of their authority to enforce
laws and regulations, and (c) govern the extent to which administration is
open to public scrutiny (i.e., transparent); and, second, provide for review
of agency decisions, rules, orders, policies, actions, and other aspects of
their operations. In short, administrative law is the regulatory law of pub-
lic administration. It regulates how public administrative agencies do what
they do and why, as well as their authority to do it. As such, it is among
the most important aspects of modern government. We are all affected by
administrative law in myriad ways in our daily lives.

Food may present the best example of why administrative law is so
important. What did you eat today? Is that all? Well, probably not. The
US Food and Drug Administration (FDA) regulates the “maximum lev-
els of natural or unavoidable defects in food for human use that present
no health hazard.” Known as the FDA “Rat Hair List,” these regulations
specify the amount of rodent hair that can be in one hundred grams of var-
ious foods such as apple butter, oregano, and peanut butter. The list also
regulates the number of insect fragments and eggs, milligrams of mamma-
lian excreta, maggots, and other unappetizing impurities in the foods that
Americans consume every day (FDA, periodic). Chocolate can have up to
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sixty insect fragments per hundred grams (about two bars) and one rodent
hair. On average, Americans eat 1.2 pounds of spider eggs and 2.5 pounds
of insect parts annually.'

The FDA is empowered to set such standards by law. It would have
no power to do so without statutory authorization. However, it does have
considerable discretion in deciding what levels are unavoidable and do not
pose health hazards and what to do about products that exceed the speci-
fied limits. An initial question is whether “unavoidable” should be deter-
mined based on technology or economics. Although the agency maintains
that some defects cannot be completely screened out, removing from pizza
sauce more fly eggs and maggots than are allowed is probably technolog-
ically feasible. Some producers may already do so. But is it economically
feasible for the entire industry of large and small, relatively financially
strong and weak firms to do so? Determining unavoidability also involves
economic feasibility, which is related to the cost of producing products,
their market price, and consumer demand for them. Some balance between
purity and cost must be struck. The FDA seeks a desirable trade-off by
testing products nationwide and determining the levels of defects present
under the best production processes in use. This approach assumes that
requiring investment to make the best practices even better is economically
infeasible, or at least undesirable, and ultimately unnecessary because,
while unappetizing, the acceptable levels are deemed safe to consume.

Safety is a second issue. Clearly, if people are not getting sick from the
allowable defect levels in regulated foods, then these product levels are
probably safe. Yet it is possible that the cumulative effect of the permit-
ted impurities over one’s lifetime takes a toll on health, even though the
harm may not be traceable to them. It is also possible that the defects af-
fect people differently based on age, allergies, and other factors. No doubt,
aside from looking at best production practices, the FDA takes the views
of health experts and research into account in considering where to set and
maintain defect levels.

A third issue is transparency. As a consumer you may wonder if the
FDA'’s regulations provide adequate information and protection. We are
all familiar with the nutrition labels on food products sold in the United
States. Peanut butter lists calories, fat calories, total fat, saturated fat, trans
fat, polyunsaturated fat, monounsaturated fat, cholesterol, vitamins A
and C, sodium, total carbohydrates, fiber, sugars, protein, calcium, and
iron. The average number of insect fragments and rodent hairs is missing.

1. Data from http://www.spydersden.worldpress.com/2010/page/78; www.chacha.com/
question/does-the-average-american-really-consume-1.2-pounds-of-spider-eggs-a-year-and
-eat-2.5-pounds-of-insect-parts-a-year.
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Should this be identified? Who should decide—Congress, which is elected
by “We the People”; an administrative agency like the FDA, which is
not; or the food industry itself? If it were decided to require information
about “unavoidable defects,” would it be sufficient to indicate compliance
with FDA allowable levels? Should that level be specified on the product?
Should the average number of various impurities be indicated? If Congress
makes such decisions, it will hold hearings and receive testimony from
representatives of the food industry such as the Snack Food Association,
Pizza Industry Council, US Potato Board, National Confectioners” Associ-
ation, Whole Grains Council, and other groups. If an agency makes these
decisions, how should its decisionmaking process be structured? Should
it be open to input from the same kinds of stakeholders, and if so, how?
Regardless of where the decision is made, what role, if any, should health
experts, hospitals and other care providers, health insurance companies,
and consumer advocates play?

Finally, how should the FDA'’s defect levels be enforced? Should the FDA
test products already in the marketplace, inspect production facilities, or
both? If a firm’s product exceeds the allowable defect levels, what steps
should be taken? What opportunities should the firm have to contest the
FDA's finding? Such questions are the stuff of administrative law. Although
they focus largely on process, as they suggest, process can affect substance.

Administrative policymaking often involves a wide range of consider-
ations and complex trade-offs like those involved in establishing the FDA's
Rat Hair List. Administrators make a great number of decisions that di-
rectly affect the health, safety, and welfare of the population or sections
of it. They have to address difficult issues regarding transportation, envi-
ronmental protection, economic practices, labor relations, and much, much
more. Their decisions are of fundamental consequence to the nation’s qual-
ity of life and attract a great deal of political and media attention. Equally
important to our constitutional democracy, though generally less visible
and interesting to the public, is how administrators should make and en-
force their decisions.

The how rather than the what is the essence of administrative law. What
steps should an administrator and an agency take before regulating impuri-
ties in food? What values should be weighed and how heavily? How much
evidence should be adduced to support agencies’ conclusions? How open to
public scrutiny and participation should decisionmaking be? How should
the costs and benefits of agency action be weighed? How can an agency
assess the impact of greater transparency on consumers’ behavior? Would
including the FDA’s allowable defect levels on nutrition labels change
Americans’ diets, and if so, how—toward more or less healthful diets?
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Additional administrative law questions focus on accountability and re-
view of agency decisionmaking. How should the FDA be held accountable
for whatever levels it sets? Should its standards be subject to review by
Congress and/or a unit within the executive branch, such as the Office
of Management and Budget (OMB)? Presuming that one or more of its
standards is challenged in court, should the FDA have to show statistically
that its maximum levels are safe, that lower levels would not be safer, or
that the defects are unavoidable? Should the data relied on to reach its
decisions be available to the public? Concerns like these are the crux of
administrative law, and they are of recurring importance.

For the most part, administrative law is generic in the sense that one
size fits all. Although there are apt to be exceptions, it more or less applies
across the board to administrative agencies within a government, as op-
posed to being tailored to match each agency’s mission individually. The
phrase “administrative law,” as used in the United States, makes an im-
perfect distinction between the procedures agencies use to make rules, set
standards, and adjudicate and the substantive content produced by those
actions. In other words, how the FDA sets maximum defect levels is a mat-
ter of administrative law, whereas the levels themselves are not. Similarly,
how the Environmental Protection Agency (EPA) makes rules for clean air
and water is a matter of administrative law; the actual regulations, such as
parts per billion of arsenic allowed in groundwater, are not. The distinc-
tion is imperfect because administrative law provides for judicial review
of agencies’ rules, standards, and adjudicatory decisions, which may be
found unlawful if their content is irrational or their scope is beyond the
law. Moreover, administrative law, with the exception of some forms of
adjudication, is not concerned with agency decisions regarding internal
personnel, organizational, budgetary, outsourcing, and similar administra-
tive matters. All levels of government in the United States rely on some
form of administrative law to regulate their administrative activities. In
the absence of US Supreme Court constitutional law decisions applying to
all jurisdictions, the requirements of federal, state, and local administrative
law need not be uniform. In fact, there is substantial variation.

Why We Have Administrative Law Statutes:
Delegation and Discretion

Delegation

Administrative law statutes regulate administrative procedures and the
review of agency actions. In the United States such statutes were adopted
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largely to control agencies’ use of delegated legislative authority and their
exercise of discretion. Although administration is usually associated with
the executive branch of government, administrative activities nowadays
also involve legislative functions. Rulemaking is the preeminent example.
Agencies’ legislative rules (also called “substantive” rules) are the equiv-
alent of statutes and are essentially a substitute for them. Administrative
rulemaking is sometimes called “supplementary lawmaking.” For instance,
legal standards for clean air and water can be imposed by statute as well
as by EPA rules. But at the federal level, where agencies have no indepen-
dent constitutional authority, such rules can be issued only pursuant to a
congressional delegation (i.e., grant) of legislative authority to an agency.

At first thought, it may seem odd that legislatures would relinquish their
own lawmaking authority to public administrators. After all, bureaucrats
are hardly popular among the American public. Legislators and the media
often deride them for usurping power and issuing undesirable rules writ-
ten in impenetrable gobbledygook. However, legislatures find it necessary
or desirable to delegate legislative authority to administrative agencies for
several reasons. First, as the scope and complexity of public policy increase,
legislatures have difficulty keeping abreast of the need to adopt and amend
legislation. Legislative processes are typically cumbersome, especially in bi-
cameral legislatures such as the US Congress and those of forty-nine of the
fifty states (Nebraska being the sole exception with a unicameral legislature).
A bill typically has to work its way independently through each house. It
has to win majority support in both before being submitted to the president
or governor for approval or veto. Legislative procedure is intended to pro-
vide ample checks and balances, but where the workload is heavy, it can
overwhelm a legislature’s capacity to deal with all the demands it faces. By
delegating legislative authority to administrative agencies, legislatures can
shed some of the lawmaking burden onto administrators.

Second, legislatures cannot be expected to have the level of detailed
technical expertise often required in contemporary public policymaking.
Environmental, health, and safety regulation can involve setting standards
based on elaborate scientific analysis. Trade-offs, such as balancing tech-
nology, economics, and health concerns in setting the FDA’s maximum
defect levels, are also complex. Available science and statistical evidence
may be inconclusive. For example, it may take years of technical analysis
to determine how many parts per million or billion of a substance can be
considered safe in drinking water, in the ambient atmosphere at a factory,
or in our bodies, for that matter. In time, new information may require re-
evaluation of that determination. Expert administrators are in a better po-
sition than legislators and their staffs to deal with such matters. Moreover,
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the range of regulatory standards and related policy concerns is too broad
for legislatures to address. It takes the attention of numerous, specialized,
and frequently large agencies.

Third, legislators may find it politically advantageous to delegate leg-
islative authority to administrative agencies in order to avoid taking firm
stands on controversial issues. It is easier to maintain constituents’ favor
by supporting broad objectives that are widely shared, such as protecting
the environment, than by setting regulatory standards that will raise prices
or cause unemployment in one’s home district. Legislators may even score
points with voters by denouncing decisions made by the very agencies and
administrators that their legislation has empowered (Fiorina 1977, 48-49).

As necessary and convenient as delegations of legislative authority are,
they raise a number of political questions. Constitutionality is one. The
separation of powers at the federal level and in the states is intended to es-
tablish checks and balances as a means of protecting the people against the
aggregation of power in one branch of government. Parliamentary systems
fuse legislative and executive powers, but the framers of the US Constitu-
tion thought such a combination could produce tyranny. Following their
lead, Americans have preferred to keep these powers separate, though less
so at the local government level. Consequently, when legislative author-
ity is delegated to administrative agencies, even though voluntarily on the
part of legislatures, this can be seen as a threat to the constitutional order.
As the US Supreme Court once summarized the problem, “The Congress
is not permitted to abdicate or to transfer to others the essential legislative
functions with which it is . . . vested,” and there must be “limitations of
the authority to delegate, if our constitutional system is to be maintained”
(Schechter Poultry Corp. v. United States 1935, 529-530). Yet modern govern-
ment requires at least some delegation. Large-scale administration would
be impossible without it.

At the federal level, the formal constitutional solution to the tension
between the separation of powers and the vesting of legislative author-
ity in administrative agencies requires delegations to be accompanied by
“an intelligible principle to which [an agency] . . . is directed to conform”
(J. W. Hampton, Jr. & Co. v. United States 1928, 409). In theory, this intelligible
principle doctrine ensures that Congress will clearly establish the broad
objectives of public policy, relying on the agencies, when necessary, only
to fill in the details. In practice, however, finding an intelligible principle
in some delegations may be impossible. For instance, the federal Occupa-
tional Safety and Health Act of 1970 provides that the secretary of labor, “in
promulgating standards dealing with toxic materials or harmful physical
agents . . . shall set the standard which most adequately assures, fo the
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extent feasible, on the basis of the best available evidence, that no employee
will suffer material impairment of health or functional capacity even
if such employee has regular exposure to the hazard dealt with by such
standard for the period of his working life” (Industrial Union Department,
AFL-CIO v. American Petroleum Institute 1980, 612 [emphasis added]). With
obvious frustration, Justice William Rehnquist parsed this language in an
unsuccessful quest for an intelligible principle: “I believe that the legisla-
tive history demonstrates that the feasibility requirement . . . is a legislative
mirage, appearing to some Members [of Congress] but not to others, and
assuming any form desired by the beholder” (Industrial Union Department,
AFL-CIO v. American Petroleum Institute 1980, 681).

Rehnquist called the feasibility requirement “precatory,” meaning that
it essentially entreated the secretary of labor to take a balanced approach
(Industrial Union Department, AFL-CIO v. American Petroleum Institute 1980,
682). Such “legislative mirages” are not unusual. Statutes are loaded with
key “standards,” such as ““adequate,” ‘advisable,” ‘appropriate,” ‘beneficial,’
‘convenient,’” ‘detrimental,” ‘expedient,” ‘equitable,” ‘fair,” ‘fit, ‘necessary,’
‘practicable,” ‘proper,’ ‘reasonable,’ ‘reputable,’ ‘safe,” ‘sufficient,” “‘whole-
some,” or their opposites” (Warren 1996, 370). The Federal Communications
Commission (FCC) is charged with regulating communications by wire
and radio in the “public interest’—a term with no fixed meaning that can
accommodate any reasonable action (Office of the Federal Register 1999,
524). The greatest certainty regarding the meaning of the phrase “stationary
source” in the Clean Air Act Amendments of 1977 is that such a source of
pollutants is not mobile. The EPA has interpreted these same words very
differently in different programs and at different times (Chevron U.S.A., Inc.
v. Natural Resources Defense Council, Inc. 1984; see Chapter 6).

Discretion

Delegations of legislative authority call on administrators to use discretion
in formulating standards and policies. The weaker the intelligible principle
in the statutory delegation, the greater the potential range of administra-
tive discretion. However, administrative discretion also goes well beyond
the rulemaking function. Agencies may exercise a great deal of it in imple-
menting or enforcing laws, rules, other regulations, and policies. They of-
ten lack the resources to do everything legally required of them. Universal
enforcement may be impossible or impracticable. It is an uncomfortable
fact that selective application of the law is often inevitable. Equally import-
ant, the legal acceptability of many matters is determined by the discretion
of “street-level” administrators, such as safety and health inspectors, or
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weighed on a case-by-case basis through adjudication within administra-
tive agencies.

The use of discretion by thoroughly trained, professional, expert ad-
ministrators can be highly beneficial—society has come to depend on it.
We have master’s programs in public administration or policy to provide
public managers and policy analysts with the tools and ethical and legal
grounding to exercise discretion soundly. We rely on merit systems and
career civil services to reduce the likelihood that discretion will be abused
for political gain. From a public administrative perspective, discretion is
essential to the implementation of laws and the successful achievement of
a government’s policy objectives.

There is also another view. The motto “Where law ends tyranny begins”
is prominently engraved on the US Department of Justice’s headquarters
building in Washington, DC. From the vantage of US democratic constitu-
tionalism, then, discretion is often at war with the bedrock principle of the
rule of law (Warren 1996, 365). The Supreme Court has even called uncon-
strained discretion in law enforcement an “evil” (Delaware v. Prouse 1979).

Administrative law is a major means of checking the exercise of admin-
istrative discretion to ensure that its use is rational and fair. It does this
primarily in two ways: by structuring administrative decisionmaking pro-
cesses and by providing for procedural and substantive review of admin-
istrators” decisions.

Administrative Decisionmaking

The federal Administrative Procedure Act (APA) of 1946 is representative
of US administrative law statutes in trying to promote rationality and law-
fulness in agency decisionmaking without imposing overly encumbering
procedural requirements. It specifically seeks to prevent decisions that are

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accor-
dance with law; (B) contrary to constitutional right, power, privilege, or
immunity; (C) in excess of statutory jurisdiction, authority, or limitations,
or short of statutory right; (D) without observance of procedure required
by law; (E) unsupported by substantial evidence . . . ; (F) unwarranted by
the facts. (sec. 706)?

2. Citations to codified statutes in the text are to their section number in the United States Code
(U.S.C.). Rather than repeat the title number of the Code in which the statute is found in each
citation, this information is provided in the References section at the end of the book. The full
citation to this section of the APA is 5 U.S.C. 706.
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These objectives are often augmented by other statutes and executive
orders that require agencies to use the best science available, engage in
cost-benefit analysis, prepare environmental and other impact statements,
or promote substantive values such as vibrant federalism and environmen-
tal justice. (These matters are addressed in Chapter 3 on rulemaking.)

In administrative law, agency decisions may be either “formal” or “in-
formal.” Although the distinction is imperfect, decisions resulting from
activities whose procedures are substantially regulated by administrative
law, such as rulemaking and adjudication, are considered formal. Informal
decisions are more likely to involve questions such as which firm to inves-
tigate or inspect, how carefully, when, and what enforcement actions, if
any, to take. Except where constitutional law is involved (e.g., the Fourth
Amendment’s protection against unreasonable searches and seizures), in-
formal decisions are overwhelmingly regulated by individual agency pro-
tocol rather than administrative law.

Administrative decisions can also be categorized as retrospective, pro-
spective, or present tense. Administrative law uses a variety of processes
to structure formal decisions of each type and to constrain the administra-
tors making them. Retrospective decisions require assessing the past behav-
ior of an individual, firm, group, governmental unit, or other entity. They
involve questions such as whether a corporation has engaged in illegal
false advertising or an unfair labor practice. Retrospective decisions are
often made in an adjudicatory framework. The agency and the regulated
party make their cases before a hearing examiner, an administrative law
judge, or a commission or board of some kind. The process can take place
in writing or involve the presentation of oral statements. It can range from
an almost cursory review of the facts and issues by the decisionmaker to
a full-fledged hearing that resembles courtroom procedure. It may also in-
clude a right to appeal adverse decisions to a higher unit within the agency.
In all cases, however, the objective is to establish the facts, including mo-
tives where relevant, and to apply the law to them in an unbiased fashion.
Consequently, administrative law may specify a great deal about the pro-
cedures required, the kind of information that can be considered, and the
credentials and neutrality of the decisionmaker. (Adjudication is discussed
in Chapter 4.)

Prospective decisions apply to events in the future. Rulemaking is the clear-
est example. Administrative law requirements are generally based on the
assumption that prospective decisionmaking on complex matters will be
more rational when it is open to public scrutiny and participation. Ideally,
open rulemaking and related decisionmaking will bring a greater range of
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perspectives and information to the administrators” attention. Administra-
tive law can require that the decisionmakers respond to public input, which
often comes from stakeholders, and explain their evaluation of it. Upon ju-
dicial review, rules may also be subjected to a rationality standard, such as
whether they are supported by substantial evidence (reasonableness).

Present tense decisions often involve questions of eligibility or immediate
compliance with a regulatory requirement. Many licensing decisions are
present tense and strongly regulated by administrative law statutes. How-
ever, much present tense decisionmaking is informal, and some is largely
regulated by constitutional law decisions as opposed to administrative
procedure acts. For example, the denial or termination of a welfare or other
benefit may raise equal protection, due process, or other constitutional con-
cerns. Many law enforcement decisions by police and health, safety, and
housing inspectors are also present tense. Their discretion as to whether
to issue citations is generally not regulated by administrative law and is
constrained by constitutional law only within broad parameters (Lipsky
1980; Bardach and Kagan 1982).

It is often difficult to establish or maintain the balance that adminis-
trative law seeks to secure between constraining discretion and allowing
administrators enough flexibility to carry out their legislative mandates
cost-effectively. Administrators may complain that the procedural require-
ments for rulemaking and adjudication are counterproductive and too
complex, whereas regulated entities may want even more elaborate pro-
cedures to protect their interests. The compromises reached in administra-
tive law statutes upon their enactment can also become outdated or upset
by future legislation. Finding and keeping a satisfactory balance between
under- and overregulation of administrative decisionmaking is part of the
challenge and vibrancy of administrative law.

Procedural and Substantive Review
of Administrative Decisions

Administrative law provisions regarding the procedural and substantive
review of agency decisions also seek a balance of competing concerns.
On the one hand, the political system relies on administrators to bring a
high level of specialized expertise to the formulation and implementation
of public policies. Subjecting their decisions to review by generalists who
know less about the specifics of these policy areas and enforcement can
result in delay, expense, and poor decisions. On the other hand, admin-
istrators” judgments can be distorted by self-interest, untoward internal
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or external influences, a failure to recognize competing priorities, over- or
underconfidence, and many other factors that negatively affect individual
and group decisionmaking. It is easy to find excellent as well as shockingly
bad examples of administrative decisionmaking. Administrators have sent
astronauts to the moon and back; they have also allowed American chil-
dren to play in highly toxic radioactive fallout (H. Ball 1986). The trick is
to protect against the bad decisions while not upsetting the good ones or
wasting time, effort, and money reviewing them.

Administrative law focuses on four venues for review of agency deci-
sions. First, review may be available within the agency itself. For instance,
decisions by administrative law judges (ALJs) in the federal government
can be overturned by agency heads, boards, or commissions on procedural
and substantive grounds. This allows political appointees, who are often
generalists, to substitute their judgment for that of more specialized ALJs
in the career civil service. They can correct decisions for failure to see pub-
lic policies from a big picture perspective, as well as for simple errors of
judgment. Of course, political appointees” decisions themselves may be
subject to review by the courts, and so, before making them, appointees
normally consult with agency attorneys and experts.

Second, administrative law may provide for review by specific units
within the executive branch. Currently, the OMB plays this role with re-
gard to aspects of rulemaking and information gathering by many federal
agencies. Its Office of Information and Regulatory Affairs (OIRA) reviews
agency proposals to engage in major rulemaking—that is, the creation of
rules that will have an annual economic impact of $100 million or more.
Agencies are also required to obtain OIRA’s clearance to use forms and
other instruments for collecting information from individuals and organi-
zations outside the federal government (see Chapter 3). The primary pur-
poses of executive review of this kind are to coordinate agency activity and
to ensure that it is in keeping with the goals of a president, governor, or
other elected executive.

Third, administrative law statutes can establish the scope of judicial re-
view of agency decisions, though the courts retain independent authority
under the federal and state constitutions to hear cases alleging violations of
constitutional rights and powers. Judicial review has become so common
at the federal level that for some agencies (e.g., the EPA), it can be con-
sidered part of the administrative process (Coglianese 1997, 1296-1309).
(Judicial review is discussed in Chapter 6.)

Finally, there are procedures in Congress and some state legislatures for
reviewing agency rulemaking decisions. Their logic is clear enough. The



12 1. WHAT Is ADMINISTRATIVE LAw?

agencies’ use of delegated legislative power ought to be reviewed by the
legislature, which empowered them, in order to ensure conformance with
legislative intent. (Legislative review is further discussed in Chapter 6.)

The Development of US Administrative Law

The United States began to develop a substantial administrative compo-
nent in the 1870s and 1880s. In time, administrative agencies engaged in so
much policy formulation and implementation that the term “administra-
tive state” was adopted to convey their centrality to modern government.
Against the background of industrialization, urbanization, and population
growth, governments became increasingly involved in the economy and
society and came to rely more heavily on administrative agencies to do
much of their work. As noted earlier, the Congress and state legislatures
were unable to keep up with the continual need for new legislation, often
involving complex health, scientific, or technological issues. The courts,
which once engaged in a good deal of regulation of economic practices un-
der common law doctrines, were overwhelmed by the changes industrial-
ization caused in production, employment, transportation, and marketing.
Vesting rulemaking and adjudicatory functions in administrative agencies
was the nation’s response to the ever-expanding scope and complexity of
governing. More government activity also meant more enforcement by the
executive branch.

A key feature of the administrative state is that agencies perform legis-
lative, judicial, and executive functions. In other words, the constitutional
separation of powers, which largely places these functions in different
branches, collapses in administrative agencies. Administrators make rules,
adjudicate alleged violations of laws and rules, and execute and implement
public policy. After the massive federal administrative growth during the
New Deal (1933-1938) and US involvement in World War II (1941-1945), it
was fair to say, along with Supreme Court Justice Robert Jackson, that the
agencies “have become a veritable fourth branch of the Government, which
has deranged our three-branch legal theories as much as the concept of a
fourth dimension unsettles our three-dimensional thinking” (Federal Trade
Commission v. Ruberoid 1952, 487). By 1946, Congress viewed the power and
independence of administrative agencies as a threat to its own role in gov-
ernment and to the overall constitutional scheme (Rosenbloom 2000). In
response, it enacted the APA, which still frames federal administrative law.

Several basic premises underlie the APA and state administrative law.
One is that when agencies engage in legislative functions, they should be
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informed by legislative values; when they adjudicate, they should follow
judicial procedure; and enforcement should be fair, relatively nonintrusive,
and subject to review. Importantly, Congress was willing to sacrifice some
administrative cost-effectiveness to promote these values. As the APA’s
chief sponsor in the Senate approvingly noted, the Senate Judiciary Com-
mittee had “taken the position that the bill must reasonably protect private
parties even at the risk of some incidental or possible inconvenience to, or
change in, present administrative operations” (US Congress 1946, 2150).

In terms of rulemaking, as another APA supporter explained, “day by day
Congress takes account of the interests and desires of the people in framing
legislation; and there is no reason why administrative agencies should not
do so when they exercise legislative functions which the Congress has del-
egated to them” (US Congress 1946, 5756). Prior to the APA, administrative
rulings might be made “in the form of letters, and nothing in the way of even
an informal hearing [was] required. If the citizen [had] a hearing it [was] at
the grace of the administrator or bureau chief” (US Congress 1940, 13668).
From this perspective, the act could be seen as “a bill of rights for the hun-
dreds of thousands of Americans whose affairs are controlled or regulated in
one way or another by agencies of the Federal Government” (US Congress
1946, 2190). Its provisions for administrative adjudication model judicial
procedure and constitutional procedural due process.

The APA did not provide for legislative or executive review, but it ad-
opted a strong presumption of judicial review of enforcement and other
actions: “Any person suffering legal wrong because of agency action, or
adversely affected or aggrieved by agency action within the meaning of
a relevant statute, is entitled to judicial review thereof” (sec. 702). The act
also contained a number of transparency provisions, including the general
expectation that agencies would publish information about their organi-
zation, rules, adjudicatory decisions, and methods of operation, as well as
make their public records available to “persons properly and directly con-
cerned” (sec. 3). (Transparency is the subject of Chapter 5.)

The APA continues to serve as a platform for requiring federal admin-
istrative processes to embrace the basic democratic-constitutional values
of openness for accountability, representativeness and public participation
in policy formulation, reviewability for adherence to the rule of law, pro-
cedural due process for the fair treatment of individuals, and rationality
and limited intrusiveness when regulating private parties and other enti-
ties. Over the years the APA has been amended and augmented by several
additional statutes. The following list provides a snapshot of the develop-
ment and scope of federal administrative law:
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. The Freedom of Information Act (1966; significantly amended in

1974, 1986, 1996, and 2007) vastly expanded the provisions for trans-
parency contained in the APA.

. The Federal Advisory Committee Act (FACA; 1972) promotes repre-

sentativeness and transparency in the agencies’ use of advisory com-
mittees in policymaking.

. The Privacy Act (1974) protects against unwarranted administrative

invasions of personal privacy and the release of information on pri-
vate individuals without their consent.

. The Government in the Sunshine Act (1976) requires multiheaded

federal boards and commissions to hold open meetings.

. The Regulatory Flexibility Act (1980) requires agencies to consider

the impact of potential rules on small businesses and entities.

. The Paperwork Reduction Acts (1980, 1995) seek to reduce the in-

trusiveness and burdensome quality of agency efforts to collect in-
formation from individuals and organizations outside the federal
government.

. The Administrative Dispute Resolution Act (1990) provides for alter-

native dispute resolution of matters that might otherwise be adjudi-
cated within federal agencies.

. The Negotiated Rulemaking Act (1990) outlines the general process

through which agencies may attempt to negotiate rules with parties
whose interests will be directly affected by them.

. The Government Performance and Results Act (1993) requires agen-

cies to engage in strategic planning and annual performance mea-
surement and reporting.

The Small Business Regulatory Enforcement Fairness Act (1996) re-
quires the Occupational Safety and Health Administration and the
EPA to solicit information from small entities when writing rules. It
contains a title, known as the Congressional Review Act, that pro-
vides for congressional review of federal agency rules.

The Assessment of Federal Regulations and Policies on Families Act
(1998) requires agencies to consider the impact of their policies and
regulations on family stability, marital commitments, parental au-
thority, autonomy, and economic well-being.

The Data Quality Act (2000), also known as the Information Quality
Act, requires the OMB to issue guidelines to ensure and maximize
the quality, objectivity, utility, and integrity of information released
by federal agencies. To achieve this objective, OMB guidelines fa-
vored ensuring quality by relying on information that has been
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peer-reviewed and is reproducible. Although the act and guidelines
could be construed as a basis for challenging the studies on which
rulemaking is based, to date, the federal courts have rejected this po-
sition (Salt Institute v. Leavitt 2006).

13. The Openness Promotes Effectiveness in Our National Government
Act (OPEN Government Act; 2007) strengthens freedom of informa-
tion by requiring agencies to designate chief information officers,
establish public liaisons to resolve disputes between requestors and
agencies, and promote timeliness in processing information requests.

14. The Government Performance and Results Act Modernization Act
(2010; signed into law January 4, 2011) strengthens agency strate-
gic planning and performance reporting, coordinates strategic plans
with the presidential term of office, calls on the OMB to develop an
overall federal government performance plan, and requires agencies
to designate chief operating officers and performance-improvement
officers.

15. Various executive orders provide for executive review of agency
rulemaking and information gathering, as well as seek to promote
substantive values, such as favorable benefit-cost ratios and use of
plain English in agency rules and communication. These tend to
change with different presidential administrations.

16. An extensive body of judicial decisions deals with constitutional con-
straints on agencies and the appropriate scope of judicial review of
agencies’ interpretation of statutes, rulemaking, adjudication, and
other actions.

The subjects listed above are the focus of the remainder of this book.
There are parallel administrative law provisions in the states, though with
a good deal of variation. North Dakota and California adopted adminis-
trative procedure acts in the 1940s, prior to the federal APA. Many more
states followed suit between the mid-1950s and 1980. At least half of the
state acts are based on the 1961 Model State Administrative Procedure Act.
Some include provisions incorporated into the Model State Administrative
Procedure Act of 1981, which placed more emphasis on protecting individ-
ual rights against administrative abuse. The state APAs typically apply to
state agencies but not to local governments. The discussion here centers on
federal administrative law but highlights significant alternatives or differ-
ences found in the states, where equivalent values and approaches may be
stronger, weaker, or even nonexistent (Bonfield 1986, ch. 1; Bonfield and
Asimow 1989; Asimow, Bonfield, and Levin 1998).
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Conclusion

Public administration courses and programs generally emphasize man-
agement and the political context in which administrators operate. They
sometimes view administrative law as a dry, technical matter for lawyers
and judges. It may even be seen as interfering with cost-effective pro-
fessional public management. In legal education, administrative law is
taught from the perspectives of protecting private parties from admin-
istrative abuse and suing agencies for some type of relief. Both of these
approaches tend to consider administrative law from the outside in—that
is, as something imposed on agencies that is external to their central mis-
sions, professional expertise, and administrative values. This book treats
administrative law from the inside out. It explains how administrative
law’s underlying values, as well as typical requirements, are an integral
part of contemporary public administration. It also emphasizes how ad-
ministrative law helps make public administration comport more fully
with the core values and processes of US democratic constitutionalism.
Administrative law helps prevent the modern administrative state from
“becoming a government by the government and not by the people” (US
Congress 1940, 4648). Administrative law makes public bureaucracy safe
for democracy.

Additional Reading

Warren, Kenneth. “The Growth of Administrative Power and Its Impact
on the American System.” Administrative Law in the Political System, 37-114.
5th ed. Boulder, CO: Westview, 2011.

Discussion Questions

1. The FDA'’s “Rat Hair List” can be disconcerting. Do you think (1) the
FDA should not publish the list because the defect levels allowed do not
pose a risk to human health and just make some of our favorite foods less
appetizing (i.e., what you don’t know won’t hurt you)? (2) the allowable
defect levels should be published on the nutrition labels of foods to which
they apply? Why?

2. If you were in charge of determining the allowable defect levels in the
“Rat Hair List,” how would you define “unavoidable” defects—in terms of

economics, technology, or both? Are there other considerations you would
add?



Discussion Questions 17

3. Since the 1930s, Congress has been able to delegate an immense
amount of legislative authority to administrative agencies without violat-
ing the intelligible principle doctrine despite the fact that many of the stat-
utes it enacts use terms like those quoted in the chapter that have little or
no inherent meaning. Do you think the Supreme Court should tighten the
application of the intelligible principle doctrine to make it more restrictive?
How would it affect Congress, federal administration, and government re-
sponsiveness to the public if the Court did so?
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The Constitutional Context of
US Public Administration

In 1887, Woodrow Wilson, who is often considered the founder of the aca-
demic field of public administration in the United States, could write that
public administration “at most points stand[s] apart . . . from the debatable
ground of constitutional study” ([1887] 1987, 18). Perhaps in Wilson’s day,
but no longer. Today public administrative processes and practices are in-
fused with constitutional concerns—and as the following cases illustrate,
sometimes in surprising ways.

e In 1952, President Harry Truman (1945-1953) issued an executive or-
der authorizing his secretary of commerce to seize the nation’s steel
mills in order to resolve a labor dispute that threatened to harm the
US miilitary effort in the Korean War.

e President Richard Nixon (1969-1974) sent a budget message to Con-
gress in 1973 that included no funds for the Office of Economic Op-
portunity (OEO). OEO’s acting director, Howard Phillips, started
closing down the agency. He wanted to prevent wasteful spending
on activities he thought would come to a screeching halt at the end of
the fiscal year.

* In 1987, a grand jury subpoenaed Theodore Olson, a former assistant
attorney general in the Environmental Protection Agency, at the be-
hest of an independent counsel who believed Olson had given false
and misleading testimony to Congress. Olson, who later became
solicitor general in the George W. Bush (2001-2009) administration,

19
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challenged the subpoena on the ground that independent counsel’s
position violated the constitutional separation of powers. The inde-
pendent counsel was appointed to the Department of Justice by a
special federal court and could be dismissed by the attorney general
only for very limited, performance-related causes.

Seeking to make federal procurement more efficient and economical,
President Bill Clinton (1993-2001) issued an executive order in 1995
authorizing the secretary of labor to bar purchases from firms that
hired workers permanently to replace employees who were legally
on strike. The National Labor Relations Act of 1935 protects an em-
ployer’s right to utilize permanent replacements, but Clinton claimed
the Procurement Act of 1949 and his position as chief executive em-
powered him to override federal labor law when establishing policies
for federal contracting.

In 1993, Mayor Reid Paxon of Northlake, Illinois, removed John
Gratzianna’s company from the town police’s tow truck rotation list.
Paxon’s action deprived Gratzianna of the business generated by the
town’s enforcement of parking and other traffic regulations. Gratzi-
anna had a preexisting commercial relationship with Northlake but
no contract. The mayor was showing his displeasure with Gratzian-
na’s refusal to contribute to his reelection bid and for supporting an
opposition candidate instead.

In 1995, Patricia Garrett, who had breast cancer, was forced to give
up her position as director of nursing for OB-Gyn/Neonatal Services
at the University of Alabama Hospital because her boss felt that her
illness and the medical treatment she was receiving made her an un-
desirable employee. Garrett sued the hospital in federal court, claim-
ing a violation of her rights under the Americans with Disabilities Act
(ADA) of 1990.

In 2002, the Sarbanes-Oxley Act created the Public Company Account-
ing Oversight Board. The five-member board is appointed by the Se-
curities and Exchange Commission (SEC), an independent regulatory
commission established in 1934. The board has executive functions,
including oversight of accounting firms that audit companies issuing
publicly traded stock. Board members could be removed from their
positions by the SEC, but only for good cause and according to spec-
ified procedures.

Each of these cases raises a substantial constitutional issue. Presidents

Truman and Clinton lacked constitutional and legal authority for their
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executive orders. The head of the OEO was bound to follow the law,
not the chief executive’s budget message. Olson overstated the extent to
which the separation of powers compartmentalizes the branches of gov-
ernment or places federal administration under the president. Although
Garrett could sue a private employer who did the same thing, the Elev-
enth Amendment bars such suits against states and their agencies and
institutions. The mayor violated Gratzianna’s constitutionally protected
freedom of speech. The organizational design of the Public Company Ac-
counting Oversight Board violated Article II of the Constitution because
it twice insulated its members from direct presidential control—the pres-
ident could remove SEC commissioners only for inefficiency and other
maladministration, and the SEC, in turn, could remove board members
only for similar reasons. (The offending good cause provision was sev-
ered from the Sarbanes-Oxley Act, and the board continues to operate as
otherwise intended.)

These outcomes were not self-evident. Some made new law; others
clarified or integrated existing principles. Together, they provide a sam-
pling of how constitutional law frames many aspects of public admin-
istration in this country. The cases involving Truman, Nixon, Olson,
Clinton, and the Public Company Accounting Oversight Board speak
to the limits of executive authority. Garrett was done in by the doctrine
of state sovereign immunity, which is an important component of con-
temporary US federalism. Paxon’s action illustrates that administrative
decisionmaking is constrained—sometimes in surprising ways—by indi-
viduals” constitutional rights. Constitutional law is ever changing, and
even practices as old as the American republic itself, such as partisanship
in hiring, firing, and contracting, can one day be ruled unconstitutional
(Rutan v. Republican Party of Illinois 1990; O’Hare Truck Service, Inc. v. City
of Northlake 1996).

This chapter explains four key aspects of public administration’s con-
stitutional framework: (1) the separation of powers, which places ad-
ministrative agencies under executive, legislative, and judicial authority;
(2) federalism, which affects the relationships between state and federal
administrators; (3) individuals” rights in the context of different adminis-
trative encounters; and (4) public administrators’ liabilities for violating
individuals” constitutional rights. Together, these constitutional features
define and confine US public administration. They make it clear that al-
though politicians, reformers, and media pundits often call for running
government like a business, constitutional law makes the public’s business
very different from others.
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The Separation of Powers

The US Constitution’s separation of powers has a tremendous impact on
federal and state administration. It divides authority over public agen-
cies and administrators. Legislatures and courts, as well as executives, are
constitutionally mandated to play substantial roles in public administra-
tion. Each branch brings a somewhat different value set to administration.
Almost everybody wants the efficient, economical, and effective govern-
ment associated with good public management. But at what cost to other
concerns? Legislatures write administrative law to promote representa-
tiveness, public participation, transparency, and fairness in public admin-
istration. These values are also widely shared by Americans. The same is
true of the courts’ efforts to protect the integrity of constitutional structure
and individual rights. Maximizing all these values simultaneously is of-
ten impossible. One person’s open, participatory public administration is
another’s delay and hurdle to achieving programmatic results; a judge’s
procedural due process is an executive’s red tape; and so on and so forth.
Yet the separation of powers is not merely about executive, legislative, and
judicial controls over public administration; it goes directly to the matter of
what public administration should be.

The US Constitution’s design for the separation of powers is extreme in its
impact on federal administration. Its main provisions were written at a time
when no one could have possibly foreseen the development of the modern
administrative state. The number of civilian federal employees at its his-
torical highpoint—4 million in 1945—was just about equal to the entire US
population when the Constitution took effect in 1789. Although the framers’
provisions for public administration were rudimentary at best, they remain
largely in place today. By contrast, the states have found it easier to amend
their constitutions or even adopt new ones in order to keep pace with po-
litical change, including administrative growth. They have been in a better
position to clarify powers over public administration, especially those of the
governor. By and large, local governments avoid the separation of powers
altogether or rely on a much weaker version than the federal government.
The following discussion focuses on Congress, the president, and the federal
judiciary because the division of authority among them provides the clearest
example of the impact of separation of powers on public administration.

Congress

It is fair to say that the Constitution makes Congress the source or author
of federal administration (Willoughby 1927, 1934). Legislation is required
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to establish, empower, structure, staff, and fund federal agencies. Article I,
section 9, clause 7 is unequivocal in providing, “No Money shall be drawn
from the Treasury, but in Consequence of Appropriations made by Law.”
Article 1II, section 2, clause 2 requires that all federal positions not specifi-
cally established by the Constitution “shall be established by Law.” These
provisions were written to check presidential power. In the absence of an
appropriations statute, the president cannot constitutionally draw even a
penny from the US Treasury; without delegated legislative authority, the
president cannot create and legally empower a single administrative office.

Relying on its constitutional powers, Congress has substantially en-
hanced its role in federal administration. Since 1946, it has reorganized
and staffed itself for continuous oversight of the agencies. It also created
the Congressional Research Service (CRS) and the Congressional Budget
Office to obtain better information regarding federal administration and
public policy. Additionally, the Government Accountability Office (GAO;
originally General Accounting Office), another legislative agency, gained
greater capacity to investigate and evaluate federal administrative op-
erations. Congress has also relied on inspectors general, who have been
dubbed “congressional moles,” and chief financial officers in the agencies
to keep it informed about administrative activities (Moore and Gates 1986,
10). The Congressional Review Act (1996) enables Congress to perma-
nently block agency rules (see Chapter 6). The Government Performance
and Results Act of 1993 and the Government Performance and Results Act
Modernization Act of 2010 require agencies to consult with Congress when
formulating strategic plans and to issue performance reports.

The President

Some political scientists maintain that Congress, as a result of its constitu-
tional authority and oversight activity, has gained dominance over federal
agencies (see Wood and Waterman 1994, ch. 3). That may sound strange
to the many Americans who look to the president to control and manage
the executive branch. However, it is in keeping with what several presi-
dents and high-ranking federal executives have had to say. When former
vice president Dick Cheney (2001-2009) was White House chief of staff
in the Gerald Ford (1974-1977) administration, he commented, “There’s a
tendency before you get to the White House or when you're just observing
it from outside to say, ‘Gee, that’s a powerful position that person has.” The
fact of the matter is that while you're here trying to do things, you are far
more aware of the constraints than you are of the power. You spend most
of your time trying to overcome obstacles getting what the President wants
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done” (Edwards and Wayne 1985, 351). President Jimmy Carter (1977-1981)
may not have been the most effective president, but presidential power
over federal administration may have hit its nadir when he complained, “I
can’t even get a damn mouse out of my office,” due to a bureaucratic ju-
risdictional dispute between the Department of the Interior (White House
grounds) and the General Services Administration (White House building)
(Barger 1984, 145).

Carter’s successors have done better, but both President Ronald Reagan
(1981-1989) and President Bill Clinton met with considerable frustration
in trying to promote fundamental administrative change. Reagan vowed
to make the federal government smaller. When he left office, it was larger
in terms of the number of cabinet departments, civilian employees, bud-
get deficit, and spending as a percentage of the nation’s gross domestic
product (GDP). With Vice President Al Gore leading Clinton’s Reinvent-
ing Government initiative, various reforms were implemented, including
downsizing, outsourcing, deregulating and decentralizing the personnel
system, streamlining procurement, and setting customer service standards
(Gore 1993, 1995). Yet surveys of federal employees indicated that the re-
form effort had only a modest overall impact. Although 72 percent of the
civil service knew about the reinvention effort, just 35 percent thought
their own agencies made it a priority (Barr 2000, A27). It seems noteworthy
that Gore barely mentioned the reinvention effort during his unsuccessful
2000 presidential campaign.

The president’s problem is that the Constitution’s provisions regard-
ing the scope of executive authority over federal administration are very
general. Article II, section 1 vests “The executive Power” in the president
without specifying its content. President Theodore Roosevelt (1901-1909)
declared that this gave him the “duty to do anything that the needs of the
Nation demanded unless such action was forbidden by the Constitution or
by the laws” (Olson and Woll 1999, 15). On more than one occasion, Pres-
ident Barack Obama (2009-) has echoed the same sentiment in indicating
that if Congress doesn’t take action on issues such as climate change and
creating jobs he will use executive power to accomplish what he believes
is necessary in the public interest (Associated Press 2011; Marks 2013). In
terms of federal administration, one wonders just what this power might
be without preexisting legal authority congressionally delegated to the
president or executive agencies to implement a public policy, spend money,
hire staff, or establish new administrative organizations. Congress is often
called “the first branch,” because very little can happen in terms of domes-
tic administration until it provides statutory authority and funding.
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Article II, section 3 is even more abstruse in authorizing the president
to “take Care that the Laws be faithfully executed.” Notice the “be.” The
framers charged the president not with faithfully executing the laws but
apparently with overseeing and coordinating their execution—and not
necessarily on an exclusive basis. In so doing the president “may require
the Opinion, in writing, of the principal Officer of each of the executive
Departments, upon any Subject relating to the Duties of their respective
Offices” (Art. 11, sec. 2, cl. 1). The president also has “the Power to fill up
all Vacancies that may happen during the Recess of the Senate, by granting
Commissions which shall expire at the End of their next Session” (Art. II,
sec. 2, cl. 3). This alternatively suggests that the president is either in charge
of federal administration or merely a caretaker when Congress is not in
session.

When federal administrators are caught between competing congressio-
nal and presidential commands, they are constitutionally required to take
refuge in the law. A Supreme Court decision issued in 1838 remains good
constitutional principle today: “It would be an alarming doctrine, that
[Clongress cannot impose upon any executive officer any duty they may
think proper, which is not repugnant to any rights secured and protected
by the [Clonstitution; and in such cases, the duty and responsibility grow
out of and are subject to the control of the law, and not to the direction of
the President” (Kendall v. United States 1838, 610).

Howard Phillips’s mistake, as acting director of the OEO, was precisely
listening to the president rather than the law. He believed it was his “duty
to terminate that agency’s functions to effect the least ‘waste” of funds”
(Local 2677, American Federation of Government Employees [AFGE] v. Phillips
1973, 73). To the contrary, ruled the district court, “No budget message of
the President can . . . force the Congress to act to preserve legislative pro-
grams from extinction prior to the time Congress has declared they shall
terminate, either by its action or inaction. . . . An administrator’s respon-
sibility to carry out the Congressional objectives of a program does not
give him the power to discontinue that program, especially in the face of
a Congressional mandate that it shall go on” (Local 2677, AFGE v. Phillips
1973, 75, 77-78). (In the end, some of the OEO’s functions were transferred
to other agencies, and it was disbanded.)

Clinton’s executive order barring federal contracting with firms that
permanently replace lawful strikers ran into a similar problem. Clinton
claimed that the order’s purpose was “to ensure the economical and ef-
ficient administration and completion of Federal Government contracts”
(Executive Order 12,954 1995, sec. 1) and that it was congruent with the
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purposes of the Procurement Act of 1949. Again, a federal court saw things
differently:

It does not seem possible to deny that the President’s Executive Order
seeks to set a broad policy governing the behavior of thousands of Ameri-
can companies and affecting millions of American workers. The President
has, of course, acted to set a procurement policy rather than a labor policy.
But the former is quite explicitly based—and would have to be based—on
his views of the latter. . ..

No state or federal official or government entity can alter the delicate
balance of bargaining and economic power that the NLRA [National La-
bor Relations Act of 1935] establishes, whatever his or its purpose may be.

If the government were correct [in its arguments supporting Clinton], it
follows . . . that another President could not only revoke the Executive Order,
but could issue a new order that actually required government contractors to
permanently replace strikers, premised on a finding that this would minimize
unions’ bargaining power and thereby reduce procurement costs. (Chamber of
Commerce of the United States et al. v. Reich 1996, 1324 [emphasis added])

In short, the executive power does not give the president authority to
use administrative processes, such as procurement, to contravene or cir-
cumvent federal statutes—even in the name of efficiency, economy, or ef-
fectiveness. If it did, as the court suggests, national policy could become
unstable, and the rule of law might dissolve. Moreover, the president’s de
facto lawmaking power would be vast: in the mid-1990s, federal contracts
accounted for 6.5 percent of the nation’s GDP and 22 percent of its employ-
ment (Chamber of Commerce et al. v. Reich 1996, 1338).

Morrison v. Olson (1988), the independent counsel case, limits presiden-
tial power over federal administration from another angle. It essentially
holds that the executive branch does not belong to the president but rather
is subordinate to Congress and the federal courts as well. In a sense, the
agencies are under the “joint custody” of all three branches, though Mor-
rison v. Olson does not use that term specifically (Rourke 1993). The Ethics
in Government Act of 1978 provided for the appointment of indepen-
dent counsels by a federal court, called the Special Division. Independent
counsels were vested with the “full power and independent authority to
exercise all investigative and prosecutorial functions and powers of the
Department of Justice, the Attorney General, and any other officer or em-
ployee of the Department of Justice” (Morrison v. Olson 1988, 662). They
could be dismissed only by impeachment and conviction or by the “per-
sonal action” of the attorney general “for good cause, physical disability,
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mental incapacity, or any other condition that substantially impairs the
performance of such independent counsel’s duties” (Morrison v. Olson 1988,
663 [emphasis added]). No wonder Theodore Olson thought that Alexia
Morrison, the independent counsel, was vexing him unconstitutionally.
She was engaged in a core executive function—execution/enforcement of
the law—and able to draw on the resources of the Department of Justice.
Yet she was appointed by a court and provided by Congress with substan-
tial legal protection from dismissal by her nominal superior, the attorney
general, and she could not be fired directly by the nation’s chief executive,
the president, at all.

The Supreme Court found this arrangement perfectly acceptable. The
Constitution’s Appointment Clause specifically provides that “Congress
may by Law vest the Appointment of . . . inferior Officers, as they think
proper, in the President alone, in the Courts of Law, or in the Heads of
Departments” (Art. I, sec. 2, cl. 2). Its wording left three main questions
open:

* Was Morrison an “inferior officer” (as opposed to a principal officer,
such as a department head, who must be appointed by the president
with the advice and consent of the Senate, except when the latter is in
recess)? Yes.

e Was there “some ‘incongruity’ between the functions normally per-
formed by the courts and the performance of their duty to appoint”
independent counsels? No.

® Did the independent counsel provisions “interfere impermissibly”
with the president’s “constitutional obligation to ensure the faithful
execution of the laws”? No. (Morrison v. Olson 1988, 676, 693)

Iz

In a lone dissent, Justice Antonin Scalia protested, “There are now no
lines. If the removal of a prosecutor, the virtual embodiment of the power
to ‘take care that the laws be faithfully executed,” can be restricted, what
officer’s removal cannot? This is an open invitation for Congress to exper-
iment” (Morrison v. Olson 1988, 726). Precisely—that is the nature of joint
custody. In the context of some administrative processes, such as dismissals
and rulemaking, whole units—the independent regulatory commissions—
may be beyond the direct reach of presidential executive powers (Moreno
1994). In Humphrey'’s Executor v. United States (1935, 628), the Supreme Court
held that members of the Federal Trade Commission, which has quasi-
legislative and quasi-judicial functions, occupy “no place in the executive
department” and exercise “no part of the executive power vested by the
Constitution in the President.” By implication, the independent regulatory
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commissions are sometimes considered a “headless fourth branch” of the
government.

The Sarbanes-Oxley Act’s provision for removing members of the Pub-
lic Company Accounting Oversight Board was unconstitutional because
it doubly insulated them from direct presidential control. The president’s
power to remove SEC commissioners is limited to reasons of inefficiency
and other maladministration. The SEC, in turn, could remove members of
the board only for similar “good cause” reasons. The Supreme Court held
that

such multilevel protection from removal is contrary to Article II’s vesting
of the executive power in the President. The President cannot “take Care
that the Laws be faithfully executed” if he cannot oversee the faithfulness
of the officers who execute them. Here the President cannot remove an of-
ficer who enjoys more than one level of good-cause protection, even if the
President determines that the officer is neglecting his duties or discharg-
ing them improperly. That judgment is instead committed to another of-
ficer, who may or may not agree with the President’s determination, and
whom the President cannot remove simply because that officer disagrees
with him. This contravenes the President’s “constitutional obligation to
ensure the faithful execution of the laws.” (Free Enterprise Fund v. Public
Company Accounting Oversight Board 2010, 3147)

The Court went on to note that this two-level insulation also impairs
“the public’s ability to pass judgment on [the president’s] efforts,” is “in-
compatible with the Constitution’s separation of powers,” and would
reduce the president to “cajoler-in-chief” (Free Enterprise Fund v. Public
Company Accounting Oversight Board 2010, 3155, 3157).

Constitutional joint custody of administration hardly renders the presi-
dent powerless. President Truman'’s effort to take over the steel mills was
beyond his constitutional authority—even as commander in chief during
a major war. However, his action yielded an important formula for assess-
ing presidential powers that continues to inform analysis of the scope of
executive authority today. As explained by Justice Robert Jackson in a con-
curring opinion,

1. When the President acts pursuant to an express or implied autho-
rization of Congress, his authority is at its maximum, for it includes all
that he possesses in his own right plus all that Congress can delegate. . . .

2. When the President acts in the absence of either a congressional
grant or denial of authority, he can only rely upon his own independent
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powers, but there is a zone of twilight in which he and Congress may
have concurrent authority, or in which its distribution is uncertain. . . .

3. When the President takes measures incompatible with the expressed
or implied will of Congress, his power is at its lowest ebb, for then he can
rely only upon his own constitutional powers minus any constitutional
powers of Congress over the matter. (Youngstown Sheet & Tube Co. v. Saw-
yer 1952, 636-637)

The president’s large role in federal administration is primarily a product
of the circumstances in Jackson’s first category. Congress delegates a great
deal of initiative and authority over administration to the president. It looks
to presidents for faithful execution of the laws it enacts, cost-effective day-
to-day management, and coordination of the agencies” activities. Through
legislation, Congress has given the president leadership roles in federal bud-
geting, personnel administration, and, to a lesser extent, agency organiza-
tional design. Within this framework, presidential power is exercised with
a tool kit of sorts, consisting largely of the Executive Office of the President
(EOP), political appointees, and executive orders.

The EOP was created in 1939 in response to massive administrative ex-
pansion under President Franklin D. Roosevelt (1933-1945) and the New
Deal, which resulted in some one hundred agencies reporting directly to
the president. Its primary purpose was to give the presidency the organiza-
tional capability to direct, coordinate, and monitor federal administrative
activity. Today, its main units of importance to the agencies are as follows:

1. The White House Office, which promotes the president’s policy
agenda within the agencies, coordinates their activities, generates
solutions to administrative and policy problems, and resolves con-
flicts among the president’s appointees. It also includes the presi-
dent’s top advisers, the press secretary, legal advisers, and others
who assist the president on a day-to-day basis. The White House
Office has generally had more than four hundred employees under
recent presidents. (It had 468 in 2012 [White House 2012].)

2. The Office of Management and Budget is perhaps the president’s
major source of control over contemporary federal administration. In
1970, the OMB replaced and expanded on the activities of the Bu-
reau of the Budget, a unit first created in the Treasury Department
in 1921 and later moved to the EOP in 1939. OMB plays a major role
in formulating the federal budget for submission by the president to
Congress; supervising agencies’ spending, rulemaking, policy, and
regulatory initiatives; and coordinating administrative activity. Its
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Office of Information and Regulatory Affairs is especially important
in overseeing and coordinating agencies’ rulemaking and their use of
forms and similar instruments for collecting information. It is charac-
teristic of the separation of powers that although OMB is a quintes-
sential presidential agency, the director, deputy directors, and head of
OIRA require Senate confirmation. In recent years OMB has housed
approximately five hundred employees.

3. The National Security Council, established in 1947, advises the pres-
ident on the coordination and integration of domestic, foreign, and
military policy as it relates to national security. Its leadership com-
prises mainly federal officials with other responsibilities, including
the president, vice president, secretaries of the Departments of State
and Defense, director of central intelligence, and chair of the Joint
Chiefs of Staff.

4. The Office of Policy Development and similarly named units have
had a checkered history since 1970, when first established. Their basic
purpose is to help formulate, coordinate, and implement the presi-
dent’s domestic policy agenda. By and large, domestic policy units
have been overshadowed by OMB.

Other EOP units include the Office of the Vice President, the Council of
Economic Advisers, the Council on Environmental Quality, and offices for
drug control, science and technology policy, and foreign trade. Presidents
have considerable flexibility in using these units to promote their policies,
although several of the top EOP appointees outside the White House Of-
fice require confirmation by the Senate. In 2001, President George W. Bush
(who took office that year) established the Office of Homeland Security
(OHS) to coordinate the nation’s defense against terrorism. However, be-
cause OHS was carved out of existing presidential authority and budget,
rather than based on new legislation, its role was largely advisory. The
federal budget for homeland security was spread across 2,000 separate
agency and department accounts (Miller 2002). The inherent problems in
this arrangement were a direct outgrowth of the constitutional limits on
presidential power. In mid-2002, Bush called on Congress to enact a statute
establishing the cabinet-level Department of Homeland Security to super-
sede the OHS.

Political appointees to the departments and agencies also help the pres-
ident direct and coordinate federal administration. Presidents rely on them
to implement policy initiatives and to manage and monitor the career civil
service on a day-to-day basis. There are several types of political appoin-
tees of varying importance. Top-level appointees, such as department and
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agency heads or commissioners, require Senate confirmation, whereas
most others do not. In recent years, the overall number of political appoin-
tees has reached approximately 7,000, some of whom are part-time. About
800 are appointed by the president contingent on Senate confirmation,' 800
others are in the Senior Executive Service, and 1,400 are known as Schedule
C appointees in the mid-range grades of federal agencies (Pfiffner, n.d.).
Most of these appointees have policy-related functions, though perhaps
limited at the Schedule C levels. Scholars consider this number so large as
to impede efficiency and effectiveness (Light 1995; Cohen 1996). In prac-
tice, all but a few department and agency heads have limited access to the
president. They basically receive presidential direction through the White
House Office and OMB. In terms of administration, the relatively short
tenure of political appointees—often about two years or less in several
presidential administrations—can be destabilizing or even disruptive to
program implementation by the career civil service (Heclo 1977; Aberbach
and Rockman 2000).

Executive orders are often a highly effective means of directing and con-
trolling administrative activity. Presidents have issued more than 13,650
of them since 1862, when the term “executive order” was first used. They
are a staple of presidential efforts to exercise authority over administrative
agencies and processes. The executive order is one of the tools President
Obama, who issued thirty-eight in 2012 and eighteen in 2013, has in mind
when he says he will take action without Congress (National Archives
2012, 2013). Executive orders have been used, among other matters, to re-
organize agencies, to require agencies to pay attention to particular val-
ues such as vibrant federalism and customer service, to regulate agencies’
rulemaking processes, and to deal with federal personnel matters. They are
often issued pursuant to congressional delegations of legislative authority,
though they may be based on the president’s assertion of Article II author-
ity alone. To be valid, their implementation cannot contravene the Consti-
tution or statutory law. They can be challenged in federal court, as were
Truman’s order dealing with the steel mills and Clinton’s regarding per-
manent replacements for striking employees. Unless they fall into an area
of exclusive presidential authority under the Constitution, Congress can
negate them by statute (which is subject to presidential veto and override
by a two-thirds vote in both the House of Representatives and the Senate).

To regulate the behavior of ordinary private citizens or businesses, an
executive order must be based on a statute or a special connection to the

1. This figure excludes approximately 90 US attorneys, 94 marshals, and 180 ambassadors who
also require Senate confirmation.
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government, such as being a government contractor. For example, Exec-
utive Order 8,802 (1941) declared that “there shall be no discrimination
in the employment of workers in defense industries or Government be-
cause of race, creed, color, or national origin.” However, the prohibition of
such discrimination in most private-sector employment had to wait several
years for congressional legislation, namely, the Civil Rights Act of 1964.
Overall, and perhaps by legislative default, executive orders have become
a very powerful tool for regulating administrative processes and activity
(Olson and Woll 1999).

Taken as a whole, then, Article II, delegations of legislative authority,
and the tool kit put the president at the center of federal administration.
Nevertheless, it is a mistake to assume that the executive branch is solely
the president’s. On most administrative matters, presidential power is
shared with Congress—and sometimes with the courts as well.

The Judiciary

The judiciary is central to public administration and administrative law
in the United States. At the federal level, and perhaps in many states, liti-
gation is a normal rather than extraordinary feature of the administrative
process. Individuals and other entities often sue the agencies that regulate
them, fail to satisfy requests under the Freedom of Information Act, or are
otherwise thought to be in violation of their rights. Agencies use litigation
to enforce statutes and administrative rules. Perhaps to taxpayers” disbe-
lief, sometimes federal agencies even sue each other (e.g., U.S. Department
of Defense v. Federal Labor Relations Authority, discussed in Chapter 5). Liti-
gation is so institutionalized that there is a specialized US Court of Appeals
for the Federal Circuit that hears appeals dealing with patents, federal con-
tracts, international trade, claims against the United States, federal person-
nel matters, and veterans’ affairs. Through hundreds, if not thousands, of
suits, federal and state judges define the constitutionality and legality of
administrative procedures, decisions, and enforcement activities. Court
decisions are part of the overall fabric of US administrative law. Conse-
quently, their substantive holdings and requirements are fully integrated
into this book’s discussion of rulemaking, adjudication, and transparency.
However, because it is easy to get lost in the details of myriad judicial rul-
ings and doctrines, the discussion here explains the overall framework and
coherence of the judiciary’s impact on contemporary public administration.

Since the 1950s, the federal judiciary has responded to the post-New
Deal and post-World War II role of public administration in the society,
economy, and governmental structure primarily in four ways. First, it
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declared (or “created”) a vast array of new constitutional rights for indi-
viduals in their encounters with public administrators. Prior to the 1950s,
agencies’ clients or customers, employees, contractors, and those confined
to prisons and public mental health facilities had very few constitutional
protections against abusive administrative action. The same was true of
individuals involved in street-level interaction with enforcement officers,
such as police and health and safety inspectors. Since then, however, there
has been a dramatic turnabout (discussed below in the section “Individu-
als” Constitutional Rights in Administrative Encounters”).

Second, the courts made it easier for individuals to gain standing (see
Chapter 6) to sue administrators for violations of their newfound rights.
Under Article III of the Constitution, the judicial power extends only to
“cases and controversies.” Consequently, the federal district courts, circuit
courts of appeals, US Supreme Court, and other Article III courts do not
give advisory opinions. To bring a case against an administrative agency—
that is, to have standing to sue the agency—the plaintiff must show that
he or she has been, or will imminently be, injured by the agency in some
concrete and particular way that can be redressed appropriately through a
lawsuit. The courts can tighten or loosen the standards for standing when
assessing the nature of the injury, its cause, the extent to which it is borne
by particular individuals or an identifiable class of persons, and whether
the remedy sought is appropriate. Merely being a taxpayer whose taxes
increase due to an agency’s action is insufficient to create standing to sue
a federal agency unless one is challenging Congress’s authority under its
Article I, section 8 taxing and spending power (Flast v. Cohen 1968). Such
an injury is shared with millions of other individuals and therefore is not
particularized. One may also lack standing because the injury is too lim-
ited to create a sufficient stake in the outcome of a suit, the injury was not
caused by the party being sued, or the requested relief will not remedy the
injury. At one point in the mid-1970s, the threshold for suing an agency in
federal court was reduced “to the simple proposition that one who is hurt
by governmental action has standing to challenge it” (Davis 1975, 72). That
opened the door to more suits and, consequently, more judicial involve-
ment in administration. Today, the door remains open wider than through-
out most of US history (but somewhat less so than in the 1970s).

Third, the federal judiciary developed a new type of lawsuit that facili-
tates its direct intervention in public administration as a means of protecting
the constitutional rights of discrete categories of people, such as prisoners
or applicants for employment in a government agency. These suits, called
remedial lawsuits, are aimed at creating thoroughgoing reforms in admin-
istrative institutions and processes. Public school desegregation suits are a
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familiar example, in which judges become deeply involved in the operation
of school systems in order to remedy previous violations of some students’
constitutional right to equal protection of the laws. Courts sometimes re-
tain jurisdiction for years and may make decisions about neighborhood
school boundaries, teachers’ salaries, curricula, the location of new schools
and the closing of older ones, and even the architecture of school buildings.
Prisons, jails, public mental hospitals, and public personnel systems have
also been subject to such judicial oversight (Rosenbloom, O’Leary, and
Chanin 2010; see also Missouri v. Jenkins 1995).

Fourth, as is discussed later in this chapter, the federal courts greatly
increased the personal liability for monetary compensation and punitive
or exemplary damages that most public administrators face for violating
individuals” constitutional rights. The administrators” best defense against
suits alleging an injury to someone’s constitutional rights is not to violate
these rights in the first place. Because constitutional law “is what the courts
say it is,” as Justice Lewis Powell once remarked, potential liability pro-
vides a strong incentive for administrators to follow judicial decisions af-
fecting the rights of their clients, customers, subordinates, contractors, or
inmates, along with any others upon whom they may act in their official
capacities (Owen v. City of Independence 1980, 669). Public administrators
also need to integrate into their daily practices the constitutional values
that underlie those decisions.

These four developments amount to a judicial response to the modern
administrative state. Judges have declared new constitutional rights to pro-
tect individuals against administrative abuses, made it easier for them to
sue agencies and administrators, developed a type of lawsuit that enables
judges to intervene directly in administrative operations, and made ad-
ministrators who ignore the constitutional rights of others far more vul-
nerable to personal liability. Much of their reasoning has been premised
on the concern that “today’s mounting bureaucracy, both at the state and
federal levels, promises to be suffocating and repressive unless it is put
into the harness of procedural due process” (Spady v. Mount Vernon 1974,
985). It is also based on a desire to ensure that “where an official could be
expected to know that certain conduct would violate statutory or constitu-
tional rights, he should be made to hesitate” (Harlow v. Fitzgerald 1982, 819).
Taken as a whole, the judiciary has “constitutionalized” public adminis-
tration throughout the United States by establishing constitutional law as
a basis for constraining administrative activity and defining its processes,
values, and ethical requirements (Rosenbloom, Carroll, and Carroll 2000;
Rosenbloom, O’Leary, and Chanin 2010; Rohr 1989).
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Federalism

Federalism—the division of power and sovereignty between the federal
government and the states—is another constitutional arrangement of great
importance to US public administration. The constitutional law of feder-
alism is defined by the Commerce and Spending clauses in Article I, as
well as by the Tenth and Eleventh amendments. The Tenth Amendment
most succinctly underscores the basic theory of federalism in this country.
The federal government is one of limited, enumerated powers, whereas the
states have largely open-ended residuary sovereignty over a very broad
range of policy areas: “The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.” The key issue in assessing federalism
is determining which powers are denied to the states and which are vested
in the federal government.

Because the states’ powers are open-ended, it is easier to say what they
cannot do (as opposed to what they can do) under the Constitution. Prohi-
bitions on state activity in Article I, section 10 include entering into treaties,
alliances, and confederations; coining money; passing ex post facto laws,
bills of attainder, and laws impairing the obligation of contracts; and grant-
ing titles of nobility. The section permits the states to do the following,
but only with congressional consent: levy duties on imports and exports
(except those that are “absolutely necessary” for executing state inspection
laws); keep troops or warships during peacetime; enter into compacts with
other states or foreign powers; and engage in war, except if imminently
threatened by invasion or actually invaded.

In addition to these limitations, the states are directly constrained by
several constitutional amendments. In terms of contemporary administra-
tion, the Fourteenth Amendment is most important. It reads, in part, “Nor
shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws” (sec. 1). The federal courts have interpreted the
word “liberty” to “incorporate” much of the Bill of Rights (i.e., the first ten
amendments) and to apply their restrictions, which originally pertained to
the federal government, to the states. For example, the First Amendment’s
provision that “Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the freedom
of speech, or of the press” applies to the states through the Fourteenth
Amendment. As a consequence, the US Constitution and federal courts
now play a much greater role in protecting individuals’ fundamental rights
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from infringement by the states than the framers anticipated in 1787. Sev-
eral other amendments also directly limit the states. The Thirteenth (1865)
bans slavery and involuntary servitude (except as punishment for con-
victed criminals); the Fifteenth (1870), Nineteenth (1920), Twenty-Fourth
(1964), and Twenty-Sixth (1971), respectively, prohibit abridgment of the
right to vote on account of race, sex, failure to pay a poll tax, or age (for
those eighteen and older). The Twenty-First (1933), by contrast, empowers
the states to regulate the delivery and use of intoxicating liquors.

The Commerce Clause

Federalism is more complicated when the states are denied powers because
they are constitutionally vested in the federal government. The Commerce
Clause, in particular, has been central to defining the scope of federal and
state powers. It authorizes Congress “to regulate Commerce with foreign
Nations, and among the several States, and with the Indian Tribes” (Art. I,
sec. 8, cl. 3). However, it does not define “commerce” or “among.” The Su-
preme Court’s interpretation of these words changes over time and thereby
alters the balance of federal and state power.

At the low point of federal power, “commerce,” defined as buying,
selling, bartering, and transporting, did not include production, manu-
facturing, and mining. Regulation of these activities, including working
conditions within them, was a matter for the states. The federal govern-
ment could regulate commerce if it was interstate or had a direct effect on
interstate trade. In the 1930s, the New Deal effort to overcome the Great
Depression was frustrated by such a narrow Commerce Clause interpreta-
tion, which put a great deal of economic activity beyond the reach of fed-
eral regulation. For example, in 1936 the Supreme Court strongly rebuffed
Congress’s attempt to regulate labor practices, wages, and other working
conditions in coal mining: “The distinction between a direct and an indi-
rect effect turns, not upon the magnitude of either the cause or the effect,
but entirely upon the manner in which the effect has been brought about.
If the production by one man of a single ton of coal intended for interstate
sale and shipment . . . affects interstate commerce indirectly, the effect does
not become direct by multiplying the tonnage, or increasing the number of
men employed, or adding to the expense or complexities of the business, or
by all combined” (Carter v. Carter Coal Co. 1936, 308). Under this approach,
if production was local, there was no difference between one ton and a
million tons, and a “production crisis in every part of the country simul-
taneously could never add up to a national problem with which Congress
could deal” (Pritchett 1977, 193). Regulation would have to come from the
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states, which for economic reasons might want to be more lax, or at least
not significantly more stringent than their neighbors.

The Supreme Court’s constricted reading of the Commerce Clause in
the 1930s triggered a great deal of criticism. President Roosevelt sought to
“pack” the Court (i.e., expand its size in order to appoint up to six new jus-
tices, who presumably would be more amenable to New Deal measures).
The court-packing plan proved unnecessary. In 1937, the Court began to
accept a broader role for the federal government in regulating the econ-
omy. By 1942, the Commerce Clause could be used to regulate a farmer’s
production of wheat on his farm in one state, even though almost all of it
was consumed there and only a trivial amount ever entered any market.
In the Court’s new and expansive interpretation of the Commerce Clause,
“even if [the] activity be local, and though it may not be regarded as com-
merce, it may still, whatever its nature, be reached by Congress if it exerts a
substantial economic effect on interstate commerce, and this irrespective of
whether such effect is what might at some earlier time have been defined
as ‘direct’ or ‘indirect’” (Wickard v. Filburn 1942, 125). The Court’s under-
lying theory was that if a large number of farmers grew and consumed
wheat on their farms in excess of federal crop quotas, it would have a sub-
stantial effect on the national market for wheat.

In addressing the current scope of the Commerce Clause, the Supreme
Court explained,

[W]e have identified three broad categories of activity that Congress may
regulate under its commerce power. . . . First, Congress may regulate the
use of the channels of interstate commerce. . . . “/[TThe authority of Con-
gress to keep the channels of interstate commerce free from immoral and
injurious uses has been frequently sustained, and is no longer open to
question.”” . . . Second, Congress is empowered to regulate and protect
the instrumentalities of interstate commerce, or persons or things in in-
terstate commerce, even though the threat may come only from intrastate
activities. . . . (“[Flor example, the destruction of an aircraft ... or. .. thefts
from interstate shipments. . . . ”). Finally, Congress” commerce authority
includes the power to regulate those activities having a substantial rela-
tion to interstate commerce. (United States v. Lopez 1995, 558-559)

Based on these principles, the Commerce Clause gives Congress power
to enact such landmark legislation as the Civil Rights Act of 1964, which
prohibits discrimination based on sex and the factors mentioned earlier in
most employment, by labor unions, and in public accommodations and
transportation. The clause also supports federal law against discrimination
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based on age or disability, as well as regulations for crop quotas, as in Wick-
ard v. Filburn, noted above.

The breadth of the post-New Deal Commerce Clause raised two main
questions. First, are there any limits to what Congress can regulate? After
all, if sufficiently repeated or aggregated, almost any behavior Congress
might reasonably want to control could have a substantial effect on inter-
state commerce. Second, when does congressional legislation entirely pre-
empt the states from regulating in the same policy area?

Until the 1990s, there appeared to be no clear limits to the federal gov-
ernment’s Commerce Clause powers. However, in United States v. Lopez
(1995) and United States v. Morrison (2000), the Supreme Court emphasized
that the act regulated must be economic in character. In Lopez the Court
held that the Commerce Clause could not sustain a federal statute banning
the possession of a gun in any school zone in the United States. The Court’s
majority contended that if the statute were valid, “we are hard-pressed
to posit any activity by an individual that Congress is without power to
regulate,” and federal powers would therefore endlessly overlap those of
the states (United States v. Lopez 1995, 564). Similarly, in Morrison the Court
found a section of the 1994 Violence Against Women Act unconstitutional
because Congress may not regulate “noneconomic, violent criminal con-
duct based solely on that conduct’s aggregate effect on interstate com-
merce” (United States v. Morrison 2000, 617).

In Gonzales v. Raich (2005), however, the Supreme Court held that mari-
juana used for medicinal purposes under California law could be regulated
under the federal Controlled Substances Act even though it was locally
cultivated and never bought or sold. The Court reasoned that the mari-
juana involved was part of a subset of economic activities that Congress
could regulate, because

one need not have a degree in economics to understand why a nationwide
exemption for the vast quantity of marijuana (or other drugs) locally cul-
tivated for personal use (which presumably would include use by friends,
neighbors, and family members) may have a substantial impact on the
interstate market for this extraordinarily popular substance. The congres-
sional judgment that an exemption for such a significant segment of the
total market would undermine the orderly enforcement of the entire reg-
ulatory scheme is entitled to a strong presumption of validity. Indeed,
that judgment is not only rational, but “visible to the naked eye,” . . . un-
der any commonsense appraisal of the probable consequences of such an
open-ended exemption. (Gonzales v. Raich 2005, 28-29)
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In dissent, Justice Sandra Day O’Connor contended that the majority’s
decision was inconsistent with Lopez and Morrison. She noted, “Most com-
mercial goods or services have some sort of privately producible analogue.
Home care substitutes for daycare. Charades games substitute for movie
tickets. Backyard or windowsill gardening substitutes for going to the su-
permarket. To draw the line wherever private activity affects the demand
for market goods is to draw no line at all, and to declare everything eco-
nomic. We have already rejected the result that would follow—a federal
police power [in Lopez]” (Gonzales v. Raich 2005, 49-50).

As O’Connor’s dissent points out, it is fair to say that the majority’s rul-
ing in Gonzales adds confusion to determining what constitutes an economic
activity subject to regulation under Lopez and Morrison. In National Federation
of Independent Business v. Sebelius (2012), which upheld the constitutionality
of the Patient Protection and Affordable Care Act (“Obamacare”), the Su-
preme Court set what seems to be a clear and indelible limit to congressional
Commerce Clause authority. It held that Congress lacks the power to com-
pel individuals to engage in commerce: “Construing the Commerce Clause to
permit Congress to regulate individuals precisely because they are doing
nothing would open a new and potentially vast domain to congressional
authority” (National Federation of Independent Business v. Sebelius 2012, 2587).

Preemption doctrine is also complex. The fact that Congress regulates
something, such as the environment, does not automatically mean that the
states lose all power to address the same policy area. For instance, a state
might want its groundwater to be even freer of toxins than EPA standards
require. However, when federal legislation comprehensively occupies a
policy field, the states are preempted—that is, excluded—from asserting
jurisdiction over it. In general, states are more likely to be preempted by
federal legislation when (1) the policy area requires uniform national regu-
lation, (2) the policy area has not historically been dominated by the states
(e.g., nuclear energy), (3) dual regulation will promote conflict, and (4) a
federal agency has been created to regulate the policy area. Business inter-
ests often favor national regulation that preempts the states from setting a
variety of separate standards, but both the federal and state governments
are active in regulating health, safety, labor, the environment, transporta-
tion, and other matters.

Federal preemption can also be based on the Commerce Clause alone.
A judicial construct called the “negative” or “dormant” Commerce Clause
prohibits state and local governments from passing regulations that dis-
criminate against interstate commerce or impose burdens on interstate com-
merce that are “clearly excessive in relation to the putative local benefits”
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(C & A Carbone, Inc. v. Town of Clarkstown 1994, 390). The usual motive for
discrimination is to retain as much economic activity as possible within a
state. For instance, a state might try (probably unsuccessfully) to require
that all timber or shrimp harvested within its borders be processed there
as well. The excessive burden test requires a subjective balancing by the
courts. In one example, Arizona sought to enhance its reputation for fine ag-
ricultural produce by requiring that cantaloupes grown there be packed in
boxes clearly showing their origin. In order to ensure effective enforcement,
the packaging would have to be done in Arizona as well. The Supreme
Court found the regulation excessively burdensome to a grower who, lack-
ing a packing facility in Arizona, shipped his cantaloupes to a nearby one
in California and would have had to make a $200,000 capital investment to
comply (Pike v. Bruce Church, Inc. 1970).

The Tenth Amendment

The Tenth Amendment ratifies the concept of dual sovereignty, whereby
the federal government is sovereign in some areas and the states in others.
The residuary state powers it protects necessarily vary with judicial inter-
pretation of the Commerce Clause. As Justice O’Connor explained, “If a
power is delegated to Congress in the Constitution, the Tenth Amendment
expressly disclaims any reservation of that power to the States; if a power
is an attribute of state sovereignty reserved by the Tenth Amendment, it is
necessarily a power the Constitution has not conferred on Congress” (New
York v. United States 1992, 156). The broader state sovereignty under the
Tenth Amendment, the narrower the Commerce Clause, and vice versa.

State sovereignty under Tenth Amendment interpretation waned in the
wake of the New Deal. In 1985, the Supreme Court came close to holding
that the amendment was no longer judicially enforceable. Rather, the states
should look to their representation in Congress—the Senate, in particu-
lar—for protection against federal encroachment: “The Framers chose to
rely on a federal system in which special restraints on federal power over
the States inhered principally in the workings of the National Government
itself, rather than in discrete limitations on the objects of federal authority”
(Garcia v. San Antonio Metropolitan Transit Authority 1985, 552).

Tenth Amendment jurisprudence was resuscitated by the Supreme
Court in the 1990s. Today, the amendment’s main ramification for pub-
lic administration is to prohibit the federal government from compelling
“the States to enact or administer a federal regulatory program” (New
York v. United States 1992, 188). This means Congress cannot conscript or
press state officers to implement federal laws (other than those statutes
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regulating the states themselves). For example, Congress cannot compel
state law enforcement officers to perform the background checks required
by federal gun-control legislation. Rather, the federal government must ei-
ther gain the states’ cooperation or administer such a law through its own
employees or agents. Even though the benefits of requiring state employ-
ees to administer federal laws might far outweigh the costs, the Supreme
Court rejected a “balancing analysis” where “the very principle of state sov-
ereignty” is offended (Printz v. United States 1997, 932). This interpretation
of the Tenth Amendment highlights the importance of the Spending Clause
as a vehicle for exercising federal power.

The Spending Clause

The Spending Clause (Art. I, sec. 8, cl. 1) authorizes Congress to “lay and
collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for
the common Defence and general Welfare of the United States.” The clause
has been interpreted expansively to permit Congress to use conditional
grants to the states to achieve indirectly purposes it could not pursue di-
rectly under the Commerce Clause or its other enumerated powers. For ex-
ample, even if Congress cannot constitutionally set a national drinking age
(something that is probable under the Twenty-First Amendment), it can
induce the states to set the age at twenty-one by withholding federal high-
way funds from those declining to do so (South Dakota v. Dole 1987). The
key restrictions are that (1) the spending must be in pursuit of a general
public purpose, (2) the conditions must be unambiguous so that the states
clearly understand their obligations, (3) the conditions must be related to
a “federal interest in particular national projects or programs,” and (4) the
conditions cannot be prohibited by other constitutional provisions, such
as the Fourteenth Amendment’s guarantee of equal protection of the laws
(South Dakota v. Dole 1987, 207). It is also important for congressional use
of the Spending Clause to buy, rather than effectively extort or coerce, state
compliance (see National Federation of Independent Business v. Sebelius 2012).
However, within these limits Congress has very broad power to influence
state policy and administrative operations through conditional grants.

The Eleventh Amendment

The Eleventh Amendment (1795) protects the states” sovereign immunity
by preventing suits against them in federal court. It provides that “the Ju-
dicial power of the United States shall not be construed to extend to any
suit in law or equity, commenced or prosecuted against one of the United
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States by Citizens of another State, or by Citizens or Subjects of any Foreign
State.” The Supreme Court has reasoned that “the preeminent purpose of
state sovereign immunity is to accord States the dignity that is consistent
with their status as sovereign entities”; consequently, the scope of im-
munity exceeds the letter of the Eleventh Amendment (Federal Maritime
Commission v. South Carolina State Ports Authority 2002, 760). The Court has
expanded this immunity to cover suits by the states” own citizens as well
as actions by private parties seeking adjudication of claims against state
agencies in federal regulatory commissions, such as the Federal Maritime
Commission.

There are several exceptions to the states” immunity from suits in fed-
eral court: (1) suits may be brought in federal court against named state
officials for their violations of rights protected by the US Constitution, (2)
a state court decision involving a constitutional issue or question of federal
law can be appealed to the US Supreme Court, (3) the states may volun-
tarily waive their immunity, and (4) Congress can override state sovereign
immunity via the enforcement clauses of the Thirteenth, Fourteenth, and
Fifteenth amendments.

This framework contains some additional qualifications. State officers
and administrators cannot be sued in their official capacities in federal
court for constitutional violations if the relief requested would require the
state to pay money damages for past conduct. (As noted later in this chap-
ter, state officers and administrators can be sued in their personal capaci-
ties for such damages in federal court.) Suits are not barred if the remedy
sought could require prospective state spending, as in remedial law deci-
sions requiring prison reform.

Another complication involves congressional legislation under the en-
forcement clauses mentioned above. These specifically give Congress the
power to enforce the amendments “by appropriate legislation.” One means
of enforcement is to authorize private individuals to sue a state in federal
court for money damages for violations of their rights under any of the
three amendments. However, in nurse Garrett’s case, the Supreme Court
emphasized that for enforcement clause legislation to be “appropriate,”
there must be “congruence and proportionality between the injury to be
prevented or remedied and the means adopted to that end” (Board of Trust-
ees of the University of Alabama v. Garrett 2001, 963). In applying this stan-
dard, the Court concluded that the Americans with Disabilities Act was
constitutionally defective in authorizing state employees like Garrett to
sue their states in federal court. In developing the ADA, Congress failed
to show a pattern of discrimination in state employment that would vi-
olate the Equal Protection Clause. Consequently, the ADA’s override of
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the Eleventh Amendment was not congruent with and proportional to the
harm it was trying to stem.

By preventing private individuals from vindicating their rights in federal
court under statutes like the ADA, the Eleventh Amendment complicates
public administration in the United States (Rosenbloom 2013a). Enforce-
ment of such federal laws may require a federal agency to sue a recalcitrant
state or attempt to gain compliance through conditional grants. Either ap-
proach requires a greater federal administrative presence. Both are more
costly and probably less efficacious than authorizing injured parties to sue
the states directly. Furthermore, Eleventh Amendment immunity creates
an incongruity of its own. It applies only to the states and affords no pro-
tection to local governments. Consequently, the means available for safe-
guarding individuals’ federally protected rights depends on which level
of government has violated them. If a state wanted to reduce the overall
vulnerability of its public sector to suits for money damages, it could put a
higher proportion of local-level administrators on its payroll (McMillian v.
Monroe County, Alabama 1997).

Individuals’ Constitutional Rights in
Administrative Encounters

Constitutional law currently affords individuals broad rights in the con-
text of their interactions with public administrators. At all levels of gov-
ernment, public administrators’ encounters with clients and customers,
coworkers, contractors, patients confined to public mental health facilities,
prisoners, and individuals involved in street-level administrative regula-
tion are significantly bounded by constitutional law (Rosenbloom, O’Leary,
and Chanin 2010; Rosenbloom, Carroll, and Carroll 2000).

Relationships with Clients and Customers

Public administrative relationships with clients and customers are gov-
erned by the constitutional doctrines of equal protection, “new property,”
and unconstitutional conditions. Each of these was developed or substan-
tially strengthened between the 1950s and the 1970s and continues to apply
today.

Equal Protection. Contemporary equal protection doctrine has a three-
tiered structure. The threshold issue is whether a government is classifying
people by some characteristic such as race, sex, wealth, residency, or age.
The classification may be implicit in a policy or its implementation rather
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than explicitly stated in legislation or formal regulations. However, if there
is no classification, there is no equal protection issue. A “classification of
one” is possible under equal protection, but unfair treatment of particular
individuals is typically litigated under procedural due process protection
against arbitrary or capricious administrative decisionmaking (Village of
Willowbrook v. Olech 2000; Engquist v. Oregon Department of Agriculture 2008).

Classifications based on race or ethnicity are considered suspect. In view
of the nation’s history, it is likely that they will be used to disadvantage mi-
norities. They are subject to strict scrutiny (the courts’” most exacting level
of judicial review) and are constitutional only when narrowly tailored to
promote a compelling governmental interest. A heavy burden of persua-
sion rests on the government, and the courts will not be deferential to its
claims. These requirements apply whether the purpose of the classification
is benign, as in the case of affirmative action, or invidious, as in the case of
racial segregation.? Classifications based on noncitizenship at the state and
local levels may also trigger strict scrutiny.

Narrow tailoring is intended to ensure that a classification does not do
significantly more damage to equal protection rights than is necessary to
serve a compelling governmental interest. It is somewhat more flexible than
a similar test, the least restrictive alternative analysis, which is sometimes
applied to abridgements of First Amendment rights and requires govern-
ment to use the least invasive means of achieving its compelling interests.
Neither narrow tailoring nor the least restrictive alternative places much
emphasis on the financial cost to government of finding ways to promote
its interests that are less harmful to constitutional rights. Narrow tailoring
generally requires that the use of a classification (1) be efficacious relative
to other policy approaches that a governmental entity can reasonably be
expected to consider; (2) have a fixed stopping point, either in terms of
time or the achievement of a specific policy goal; (3) be sufficiently flexible
so that irrational outcomes can be avoided; (4) in the case of affirmative
action, be proportionate to the beneficiaries’ representation in the relevant
population, not excessively harm the interests of nonbeneficiaries, provide
individualized consideration of all applicants so that race or ethnicity is a
contributing factor rather than a determinative one, and not insulate mi-
nority applicants from competition with nonminorities (Grutter v. Bollinger
2003; Gratz v. Bollinger 2003; Fisher v. University of Texas at Austin 2013).

2. Benign and invidious are terms used in equal protection law. Justice Clarence Thomas is
among others who maintain that no such distinction exists. See his opinions in Adarand Con-
structors v. Peia (1995) and Fisher v. University of Texas at Austin (2013).
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Classifications based on factors that are considered somewhat remote
from the Fourteenth Amendment’s central purpose of extending equal
protection of the laws to racial and ethnic minorities, such as wealth and
residency, are constitutional when they are rationally related to the achieve-
ment of a legitimate governmental purpose. The burden of persuasion is
typically on the challenger, and the courts grant considerable deference to
the government’s claims. This analysis turns on mere rationality or rational
basis. 1t also applies to classifications based on age and noncitizenship at
the federal level. An exception occurs if a nonsuspect classification directly
interferes with the exercise of a protected constitutional right. For example,
a residency requirement for welfare eligibility might abridge the constitu-
tional right of indigents to travel and relocate across state lines. In such a
case, the classification is subject to strict judicial scrutiny and must serve
a compelling governmental interest in a way that is narrowly tailored or,
possibly, the least restrictive of the protected constitutional rights involved
(Shapiro v. Thompson 1969).

Classifications based on biological sex are quasi-suspect and face an in-
termediate test. They must be substantially related to the achievement of
important governmental objectives. The courts may ask the government to
provide an “exceedingly persuasive justification” for such classifications,
many of which are legacies of earlier practices and beliefs about gender dif-
ferences that society no longer supports (United States v. Virginia 1996, 531).
For instance, women were once excluded from juries in order to shield
them from hearing about the grisly acts of depraved criminals.

Contemporary equal protection interpretation constrains administrative
behavior with respect to clients and customers in a range of circumstances.
Most obviously, it prohibits racial and ethnic discrimination in public ed-
ucation, housing, welfare, health, recreation, occupational licensing, and
other programs, except where the government can meet the compelling
governmental interest and narrow tailoring tests under strict judicial scru-
tiny. Invidious discrimination is likely to be justified, if ever, under only
the most extraordinary circumstances. Benign or remedial racial and eth-
nic classifications, as in affirmative action and minority business set-asides,
face the same test, but some may serve a compelling governmental interest
in a narrowly tailored fashion. Even though classifications based on gender
do not require a compelling governmental interest and narrow tailoring, it
is highly unlikely that invidious discrimination against females or males
will be constitutional in client and customer relationships.

Theoretically, the weaker standard for gender classifications makes it
easier to justify affirmative action programs for women and girls than for
minorities. However, in practice there may be no real difference. Allowing
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affirmative action on the basis of gender, which would substantially ben-
efit white women, but not on the basis of race would run counter to the
historical purpose of the Fourteenth Amendment. By contrast, the weaker
standard might permit single-sex public schools or classes even though
racially segregated ones would be unconstitutional. Classifications based
on other factors, such as age, will most likely be constitutional unless they
are clearly irrational or interfere with the exercise of another protected con-
stitutional right.

New Property and Procedural Due Process. New property theory treats an
individual’s governmental benefits as his or her own property, rather than
as a privilege or gratuity (Reich 1964). As such, the benefits are covered by
the Due Process clauses of the Fifth and Fourteenth amendments, which
protect against the deprivation of “life, liberty, or property, without due
process of law.” Consequently, welfare benefits, public housing, public ed-
ucation, a variety of occupational and other licenses, and similar benefits
cannot be withheld or terminated (during the period for which they have
been offered) without a fair procedure.

Procedural due process requires a balancing of three factors: (1) the indi-
vidual’s interest in the benefit and/or severity of the deprivation at issue;
(2) the risk, if any, that the procedure in place will result in erroneous de-
cisions, as well as the probable value of additional procedures in reducing
errors; and (3) the government’s administrative and financial interests in
avoiding additional or alternative procedures. The underlying assumption
in this formula is that, in general, the more elaborate the procedures, the
more costly they will be but the lower the risk of error. Once a statute or
administrative regulation establishes a continuing new property interest,
it can be withheld or terminated only in accordance with constitutional
due process. In other words, statutory procedures for terminating a benefit,
such as public housing, will be inadequate if they do not afford sufficient
procedural due process.

The application of procedural due process is subjective. One must weigh
both the individual’s and the government’s interests. Typically, two issues
arise. First, is the client entitled to procedural due process prior to the ter-
mination of a benefit during the term for which it is offered? Recipients
of means-tested welfare benefits, which may be vital to their survival or
ability to use post-termination procedures, generally enjoy a procedural
due process right to some pretermination protection against erroneous ad-
ministrative decisions. An exception exists when there is no factual dispute
about their continuing eligibility.
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Second, how elaborate must the due process be? Procedures can range
from highly informal notice and opportunity to respond, to a formal re-
sponse in writing only, to the rudiments of a nonjury judicial trial with
a right to counsel, presentation of evidence and witnesses, confrontation
and cross-examination of adverse witnesses, a written transcript, a de-
cision by an impartial decisionmaker, and a right to appeal (Goldberg v.
Kelly 1970; Goss v. Lopez 1975; Mathews v. Eldridge 1976; Board of Curators
of the University of Missouri v. Horowitz 1978). Impartiality prevents bi-
ased officials or those who have investigated or prosecuted the case from
making adjudicatory decisions (see Chapter 4). Sometimes pre- and post-
termination requirements are linked. For example, because elaborate
post-termination procedures are available to Social Security disability re-
cipients, only limited procedure is required before these non-means-tested
benefits are cut off.

The impact of new property doctrine on administration depends on the
specific context. Pre- or post-termination hearings are common in decisions
to terminate welfare, disability benefits, and occupational licenses. Suspen-
sions and expulsions from public schools are also controlled by procedural
due process. It is important to remember that when benefits expire because
they were offered for a fixed term or terminate because the recipients have
aged, moved, married, or otherwise changed their eligibility status, pro-
cedural due process may require nothing more than notice, if that (proce-
dural due process is discussed at greater length in Chapter 4).

Unconstitutional Conditions. The conditions attached to governmental ben-
efits sometimes interfere with clients” and customers’ constitutional rights.
For instance, a state might mandate that applicants for unemployment
compensation be available for work on Saturday despite their Sabbatarian
religious beliefs or that public school students recite prayers or pledge al-
legiance to the flag. The unconstitutional conditions doctrine seeks to limit
a government’s ability to use client and customer relationships as leverage
for regulating behavior that it could not reach directly without violating
individuals’ constitutional rights.

The problem public administrators and lawmakers face is knowing
which conditions imposed on clients or customers will be adjudged uncon-
stitutional. Essentially, the courts apply a two-part test, but as in the case of
procedural due process, a good deal of subjectivity is involved. Specific re-
quirements vary with the nature of the benefit and type of condition. Con-
ditions that gratuitously infringe on protected rights by failing to serve a
significant governmental purpose or by prohibiting more than necessary in
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order to achieve a legitimate or compelling public interest are very likely to
be unconstitutional. Conditions involving freedom of speech, association,
religion, or protection from unreasonable searches must generally promote
at least an important, if not compelling, governmental interest. Conditions
attached to building permits that constitute a Fifth Amendment taking of
private property must be roughly proportional to the impact that the pro-
posed development will have on legitimate governmental interests, such
as traffic congestion (Dolan v. City of Tigard 1994).

Together, contemporary equal protection, new property, and unconsti-
tutional conditions doctrines bring constitutional law directly into the re-
lationships between public administrators and their clients and customers.
This complicates public administration by expanding the set of values that
administrators and programs must protect and, sometimes, by requiring
elaborate procedure. It also broadens the role of courts and judges in public
administration.

Public Personnel Management

Public employees first began to gain significant constitutional rights in the
context of their employment during the period from the 1950s to the 1970s
as equal protection was applied to public employment, civil service jobs
were considered part of the new property, and the unconstitutional condi-
tions doctrine was invoked to protect public employees’ First Amendment
rights. However, the constitutional doctrine that regulates public person-
nel management differs from that affecting relationships with clients and
customers.

Constitutional rights within the framework of public employment are
assessed through a public service model. Its core premise is that the admin-
istrative values of efficiency and effectiveness are more important to gov-
ernments when they act as employers than when they seek to regulate
the behavior of ordinary citizens. Government, like any employer, needs
greater authority over its employees than it can exercise over its clients,
customers, or the general public. But there are also limits to that authority.

The public service model balances four considerations: (1) the interest of
the employee in exercising his or her constitutional rights, that is, in being
free of governmental controls; (2) the government’s interest in achieving
some important purpose as an employer; (3) the public’s interest in the
way government and public administration operate; and (4) avoidance of
overly intrusive judicial involvement in public management. The crux of
the public service model is that the public’s interest may coincide with that
of either the employee or the government. For example, in the realm of free
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speech, the public has a very clear interest in strong constitutional protec-
tion of whistle-blowing by public employees. The public is better able to
assess governmental performance when public employees can freely ex-
pose illegality, gross waste, fraud, abuse, and specific and immediate dan-
gers to public health and safety. By contrast, the public has only a minimal
interest, if any, in public employees’ partisan campaign speeches, routine
office gossiping, and grousing about political bosses and administrative
higher-ups. Under the public service model, whistle-blower speech is con-
stitutionally protected, whereas partisan speech and speech that is of mini-
mal or no public concern are not. (Whistle-blowing is discussed in Chapter
5.) Although the public might be interested in the reports, memos, and
other work produced by public employees, such “work-product” speech
does not enjoy constitutional protection. This is largely because protecting
it would “commit state and federal courts to a new, permanent, and intru-
sive role, mandating judicial oversight of communications between and
among government employees and their superiors in the course of official
business” (Garcetti v. Ceballos 2006, 423).

The same kind of public service model balancing applies to public em-
ployees’ free exercise of religion and association as well as to their Fourth
Amendment privacy rights and equal protection guarantees. In constitu-
tionally evaluating constraints on personnel management in these contexts,
one always considers the individual’s interest in exercising or retaining
protected rights, government interests that could justify abridgments, and
the public’s interest. The judiciary’s interest in avoiding undue intrusion
into public management sometimes also comes into play. It is important
that public personnelists, managers, and employees bear in mind that the
government’s interest, though often stated as serving the taxpayers, is not
necessarily synonymous with the public interest. Even in the context of
public employment, a governmental interest in cost-effective administra-
tion may not justify infringements on constitutionally protected rights.
If there is no clear public or judiciary interest one way or the other, then
the balance is simply between the interests of the employee and the gov-
ernment. The employee will sometimes win because judges may place a
higher value on protecting the robustness of constitutional rights than on
obtaining administrative results or maximizing values such as efficiency
and economy (Stanley v. Illinois 1972).

First Amendment Rights. Public employees enjoy broad First Amendment
rights to speak openly on matters of policy, politics, administration, and
public affairs. Under the public service model, the major limitations on
their freedom of speech are as follows: (1) in order to enjoy constitutional
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protection, expressive activity must be on a matter of public concern (that
is, public interest); (2) speech as part of a partisan political campaign may
be banned; and (3) speech, including written documents, produced pur-
suant to work assignments (i.e., work-product speech) may be the basis of
adverse personnel actions such as demotion or dismissal. Disruptive re-
marks on matters only of private concern are not protected because they
serve no public interest. Restrictions on the partisan political activity of
public employees are constitutionally justified by the public interest in ad-
ministrative impartiality and efficiency, as well as by the protection they
afford government workers against being coerced by political appointees
and supervisors to support political parties and partisan candidates.

In general, public employees” non-work-product speech on matters of
public concern is most vulnerable to forming the basis for a successful ad-
verse action when it impairs discipline or harmony in the workplace, jeop-
ardizes close working relationships, interferes with normal operations, or
detracts from the employee’s ability to do his or her job. In balancing the
interests of government, employee, public, and judiciary, attention must be
paid to the nature of the employee’s position in the organization (Rankin
0. McPherson 1987). Identical remarks by those at the top and bottom of an
organizational hierarchy may be treated differently. When disciplining em-
ployees for their off-the-job remarks or other protected activities, the gov-
ernment should be able to show a nexus between its significant interests
as an employer and the conduct involved (United States v. National Treasury
Employees Union 1995; San Diego v. Roe 2004).

The public service model also broadly protects employees” freedom of
association and religion. Restrictions on these freedoms have to be justified
by the balance among the interests of employee, public employer, pub-
lic, and judiciary. Constitutional law extends extensive protection to em-
ployees’ freedom of association on the premise that membership alone is
not a proxy for behavior. Consequently, employees may join labor unions
(though there is no constitutional right to collective bargaining), employee
associations, hate groups such as white or black nationalist, and even sub-
versive organizations. Exceptions are permissible for categories of employ-
ees whose membership in particular organizations would significantly
harm the employer’s or the public’s interests. For instance, supervisors
and managers can be banned from joining labor unions representing rank-
and-file employees because such membership might conflict with their
hierarchical responsibilities. Employees also have the right not to join orga-
nizations; consequently union-shop labor agreements are unconstitutional
in the public sector (Abood v. Detroit Board of Education 1977; Chicago Teach-
ers Union v. Hudson 1986). Since the late 1970s, public employees’ freedom



Individuals’ Constitutional Rights in Administrative Encounters 51

of association has been interpreted to make job actions based on political
partisanship unconstitutional unless the government can show that relying
on party affiliation is the means of ensuring effective job performance that
is least restrictive of constitutional rights or narrowly tailored to avoid ex-
cessive intrusion on those rights (Rutan v. Republican Party of llinois 1990).

The parameters of public employees’ religious freedom are less clear.
A government employer cannot coerce employees to engage in prayer or
other religious activity. Neither can it gratuitously restrict their religious
expression or behavior. Because federal equal employment opportunity
law prohibits discrimination based on religion, civilian public employees
at all levels of government ordinarily are permitted to wear religious jew-
elry or headgear, even if other workers find it objectionable. Restrictions
on religious activity might be justified when overt religious proselytizing
or vocal praying at work is disruptive or otherwise interferes with the em-
ployer’s legitimate interests in workplace harmony and cost-effectiveness.

Fourth Amendment Privacy. Public employees retain protections against
unreasonable searches and seizures even while at work in public buildings.
The threshold question is whether the employee has a reasonable expecta-
tion of privacy under the circumstances, that is, an expectation of privacy
that society is prepared to support (according to judges). Absent such an
expectation, public employers are free to search an employee’s workspace,
desk, files, computer, and so forth. Where there is a reasonable expectation
of privacy, the governmental search must be reasonable in its inception and
scope. Employees have a reasonable expectation of privacy in their bodily
fluids, but suspicionless drug testing is constitutionally permissible when
it reasonably promotes national security, law enforcement, or public safety
(see City of Ontario, California v. Quon 2010).

Procedural Due Process. Civil service systems typically provide public
employees with new property rights in their jobs. Consequently, proce-
dural due process protects them against arbitrary, capricious, or abusive
dismissal or demotion. Pretermination notice and opportunity to respond
are generally required, as are more elaborate post-termination procedures
(Cleveland Board of Education v. Loudermill 1985). Depending on the circum-
stances, a public employee may not have a right to procedural due process
prior to suspension without pay for wrongdoing. However, the employee
should be offered a hearing of some kind within a reasonable time after the
suspension takes effect (Gilbert v. Homar 1997).

For the most part, the constitutional requirements for public employ-
ees’ procedural due process are now written into civil service laws and



52 2. THE CONSTITUTIONAL CONTEXT OF US PUBLIC ADMINISTRATION

regulations. However, once the government creates a new property right
in public employment, its termination or diminution is controlled by con-
stitutional rather than statutory law. Where public employees do not have
civil service or tenured status, adverse actions may be at will only insofar
as they do not violate First or Fourth Amendment, equal protection, or
other constitutional rights.

Equal Protection. The three-tiered equal protection analysis previously
discussed applies to public employees as well as to clients and customers.
Racial and ethnic classifications, whether benign or invidious, are subject
to strict scrutiny. To date, the Supreme Court has not held that promoting
workforce diversity is a compelling governmental interest. It has permitted
benign racial classifications only as a remedy for past, proven, egregious
violations of equal protection. These and other racial/ethnic classifications
must be narrowly tailored. For instance, the public service model does not
generally permit personnel assignments based on race or ethnicity, but
such criteria might be acceptable when necessary for the achievement of
a specific and important governmental purpose, as in undercover police
work (see Baker v. City of St. Petersburg 1968).

Residency and age requirements are subject to rational basis analysis.
They will be constitutional if they are rationally related to the achievement
of a legitimate governmental purpose. Gender-based classifications face a
higher standard—they must be substantially related to the achievement of
important governmental purposes.

Substantive Due Process Rights. The Fifth and Fourteenth amendments
protect individuals against governmental deprivations of “life, liberty, or
property, without due process of law.” The body of constitutional interpre-
tation defining “liberty” in this context is substantive due process. It enables
the courts to identify and protect fundamental rights that are not specifi-
cally mentioned elsewhere in the Constitution. Consequently, substantive
due process is open-ended, and specific decisions under it are often contro-
versial. In the context of public personnel management, the Supreme Court
invalidated overly restrictive maternity leave policies on the grounds that
the “Court has long recognized that freedom of personal choice in matters
of marriage and family life is one of the liberties protected by the Due Pro-
cess Clause of the Fourteenth Amendment. . . . [T]here is a right ‘to be free
from unwarranted governmental intrusion into matters so fundamentally
affecting a person as the decision whether to bear or beget a child’” (Cleve-
land Board of Education v. La Fleur 1974, 639-640). In another case, the Court
found no substantive due process barrier to short-hair and clean-shave
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grooming regulations for police (Kelley v. Johnson 1976). There is little ju-
dicial guidance on how to analyze substantive due process claims within
the public service model. As a threshold matter, the government should be
able to demonstrate a reasonable connection between its interests and the
prohibited behavior.

Relationships with Contractors

Contractors also have constitutional protections against governmental in-
fringements on their rights. Some of these are well settled. Governments
cannot engage in invidious racial, ethnic, or gender discrimination when
contracting out. Contracts that establish new property interests cannot be
terminated without procedural due process. Since the late 1980s, the Su-
preme Court strengthened the Constitution’s application to contractor re-
lationships in three ways.

First, the Court unequivocally held that benign racial and ethnic classi-
fications in governmental contracting are subject to strict scrutiny (Adarand
Constructors v. Pena 1995). They must serve a compelling governmental
interest in a narrowly tailored fashion. This severely restricted the use of
minority business set-asides and other preferences. Even though the con-
stitutional test for gender classifications is weaker, preferences for women-
owned businesses will also be difficult to sustain.

Second, the Court made it clear that contractors and those engaged in
preexisting commercial relationships with governments, such as Gratzi-
anna’s with the city of Northlake, retain First Amendment rights. Using
unconstitutional conditions analysis, the Court held that the Constitution
protects contractors” public criticism of a government and their political
campaigning against its officials. Essentially, the same constitutional test
that applies to public employees’ speech is used to determine the free
speech rights of contractors and others engaged in ongoing business re-
lationships with government. A government can terminate its commercial
relationship with such parties in response to their speech only if it can
show that, on balance, such action is justified by the speech’s detrimental
impact on the government’s ability to deliver public services.

Third, the Court clarified the application of state action doctrine to con-
tractors. With the exception of the Thirteenth Amendment, the Constitu-
tion ordinarily does not govern relationships among purely private parties.
However, under some circumstances, contractors may be considered state
actors (i.e., governmental actors, regardless of whether at the state, local, or
federal level) and are thereby bound by constitutional requirements. The
basic premise is that the Constitution applies to private parties if “there
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is such a ‘close nexus between the State and the challenged action’ that
seemingly private behavior ‘may be fairly treated as that of the State it-
self”” (Brentwood Academy v. Tennessee Secondary School Athletic Association
et al. 2001, 930). Unfortunately for those who like their constitutional law
to come with bright lines, determining what constitutes state action is often
“a matter of normative judgment” (Brentwood Academy v. Tennessee Second-
ary School Athletic Association et al. 2001, 295).

In general, a contractor may become a state actor when it (1) engages
in a public function, such as incarceration; (2) exercises government’s co-
ercive power (e.g., to seize property); (3) acts as a government’s agent for
some unconstitutional purpose, such as promoting racial discrimination;
(4) is nominally private but largely or wholly controlled by a government
unit; or (5) is entwined with government or acts as a joint participant with
it (Brentwood Academy v. Tennessee Secondary School Athletic Association et al.
2001).

Private parties will not be state actors merely because they are heavily
regulated or funded by government. Neither will governmental subsidiza-
tion of their clients or customers transform them into state actors. Private
entities engaged in public-private partnerships, collaborative relationships,
and contracting with government agencies should pay close attention to
state action doctrine. For instance, a private physician on part-time contract
with a state prison and guards employed by a private company operating
a prison are state actors with Eighth Amendment obligations to prisoners
and attendant potential liability for violating their rights against cruel and
unusual punishments (West v. Atkins 1988; Richardson v. McKnight 1997).

Public Mental Health Patients

Since the early 1970s, patients involuntarily confined to public mental
health facilities have had a constitutional right to treatment. Earlier, they
were often warehoused indefinitely or otherwise inadequately treated. In
Wuyatt v. Stickney (1971), a federal district court held that confining such
patients without treatment constitutes a violation of their right to liberty
under the Fourteenth Amendment. Although the decision applied directly
only to the Alabama mental health system, its logic was soon adopted
nationwide.

The constitutional right to treatment was eventually defined in broad
terms. It includes reasonable care, safety, and freedom from confinement,
as well as individualized treatment (or training for the mentally disabled).
Implementation requires a humane physical and psychological environ-
ment as well as adequate staffing. In practice this may require far-reaching
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architectural and medical reforms. The Wyatt litigation eventually required
Alabama either to release patients or to provide the following: (1) protection
of patients’ right to wear their own clothes, freedom of religious worship,
and opportunity for physical exercise; (2) physical building conditions in
which there were no more than six patients per room, at least one toilet for
each eight patients and one shower or tub for every fifteen, not less than
fiftty square feet per person in the dayroom, at least ten square feet per per-
son in the dining room, and a temperature range between sixty-eight and
eighty-three degrees Fahrenheit; and (3) various per patient staffing ratios
for professionals, clerical workers, and other staff.

Initially, judicial involvement in public mental health care was some-
times characterized as misguided interference in professional psychiatry.
However, eventually the American Psychiatric Association supported the
constitutional right to treatment. Along with other factors, including bet-
ter psychoactive drugs, crowding was reduced through deinstitutionaliza-
tion and shorter stays, and the overall conditions in public mental health
facilities improved substantially. On the downside, deinstitutionalization
contributed to homelessness (Rosenbloom, O’Leary, and Chanin 2010,
256-257).

Prisoners’ Constitutional Rights

Since the 1970s, the treatment of prisoners has been thoroughly consti-
tutionalized. The Eighth Amendment prohibition of cruel and unusual
punishments was reinterpreted to apply to the conditions of confinement
rather than to the sentence alone. This required prison reforms in more
than forty states to reduce overcrowding, provide adequate medical care
and safety, and guarantee inmates at least a minimal level of nutrition, hy-
giene, and civilized life’s other necessities. The scope of what is prohibited
by the Eighth Amendment changes as society progresses and standards
of decency evolve. For instance, in the 1990s prisoners gained the right to
challenge exposure to secondhand tobacco smoke when it poses a risk of
serious harm due to their personal respiratory or other health problems
(Rosenbloom, O’Leary, and Chanin 2010, ch. 7).

In addition to Eighth Amendment protections, prisoners have a right
to procedural due process when proposed discipline creates extraordinary
hardships within the framework of normal prison life. Similarly, within
the confines of what incarceration requires in practice, they have the right
to free exercise of religion and to marry. The general test is whether re-
strictions on the prisoners’ constitutional rights, including their impact on
other inmates and guards, serve legitimate penological interests. Prison



56 2. THE CONSTITUTIONAL CONTEXT OF US PUBLIC ADMINISTRATION

administration has become so thoroughly infused with constitutional con-
cerns that some prison systems engage in constitutional audits to ensure
their compliance with the latest judicial decisions.

Street-Level Regulatory Encounters

Street-level public employees engage in face-to-face regulatory interaction
with the public. They are police, social workers, public school teachers,
public health workers, health and safety inspectors, and others who (1)
tend to work in the absence of close proximate supervision, (2) have a great
deal of discretion in dealing with members of the public, (3) are largely
self-reporting, and (4) are often in a position to have a substantial positive
or negative impact on the individuals with whom they deal. It is also com-
mon for street-level employees to work with heavy caseloads and inade-
quate resources. Their work environment may be charged with physical
and/or psychological threats (Lipsky 1980; Maynard-Moody and Musheno
2003).

The Fourth Amendment and the Equal Protection Clause are most rele-
vant to individuals’ rights in street-level encounters. However, these pro-
tections are porous and subject to circumvention.

Fourth Amendment Constraints. Fourth Amendment law is notoriously un-
even because it is fact specific in its application. It applies only when an
individual has a reasonable expectation of privacy. The courts treat this
expectation as a continuum. On one end, individuals who are in their own
homes with the windows and doors closed and curtains drawn have a
great expectation of privacy. On the other end, the same individuals would
have a minimal expectation of privacy with regard to their baggage when
seeking to board a scheduled commercial airplane at a US airport. In be-
tween, there are many gradations. The slope from a conventional home,
to a permanently parked mobile home, to one moving on an interstate
highway, to a minivan camper, to a public bus can prove slippery. More-
over, some individuals have reduced Fourth Amendment protections due
to their special relationship with an administrative function and its per-
sonnel. For example, public school administrators have greater leeway to
search students because the schools have special custodial and tutelary re-
sponsibilities (Vernonia School District 47] v. Acton 1995; Board of Education of
Independent School District No. 92 of Pottawatomie County v. Earls 2002).

A distinction is usually drawn between law enforcement searches and
administrative inspections. Whenever practicable, the Fourth Amend-
ment requires law enforcement officers to seek a warrant from a judge,
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magistrate, or other judicial official. The warrant is issued upon probable
cause, which essentially means there is specific evidence that a violation of
law may exist or a breach of law is imminent. When time or other consid-
erations make obtaining a warrant impractical, law enforcement agents can
proceed upon probable cause alone. Administrative inspections of nonper-
vasively regulated businesses may also require warrants. However, it is
not necessary to show probable cause, as these warrants may be issued
when reasonably necessary for the enforcement of the statute involved.
Administrative searches involving special relationships or needs, such as
public school discipline, are generally governed by reasonableness in their
inception and scope rather than probable cause. Pervasively or closely reg-
ulated entities have a reduced expectation of privacy and therefore may be
inspected without a warrant under a rational regulatory scheme (see the
“Enforcement” section in Chapter 4). Precisely what constitutes such an
entity is sometimes a judgment call.

The constraints on street-level administration generated by this frame-
work often appear inconsistent and sometimes close to nonexistent. On the
one hand, for instance, an individual can be arrested for any traffic infrac-
tion, however minor, and consequently subjected to a legitimate personal
and vehicle search. The Supreme Court has eschewed inquiry into whether
such stops or arrests following them are merely pretexts used by the police
to search individuals and their vehicles. Even arrest and subsequent search
for a nonjailable offense, such as not wearing a seatbelt, are permitted (At-
water v. City of Lago Vista 2001; Whren v. United States 1996). On the other
hand, a federal Occupational Safety and Health Administration inspector
may need a warrant in order to inspect a workplace—depending in part
on how open the facility is to the public or how pervasively the govern-
ment regulates it (Marshall v. Barlow’s, Inc. 1987). The constitutionality of a
public hospital’s drawing of bodily fluids from patients may depend on its
purpose. For law enforcement, the hospital needs the patients” consent or
a warrant, though apparently the same fluids can be taken for diagnostic
purposes without implicating the Fourth Amendment (Ferguson v. City of
Charleston 2001).

Equal Protection Constraints. The main problem for individuals who chal-
lenge street-level administrators’ behavior on equal protection grounds is
that the burden of persuasion rests on the challenger to demonstrate that
the government employees have explicitly or implicitly created a classifi-
cation. Explicit invidious racial, ethnic, or gender classifications are highly
unusual in contemporary street-level administration. Public personnel
and governments know better than to openly categorize people by such
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social characteristics in order to discriminate against them. Implicit classi-
fications, based on these characteristics, may be inferred from patterns of
administrative behavior. However, establishing their existence to a court’s
satisfaction is difficult. This is why the Equal Protection Clause has been
of limited efficacy in combating racial and ethnic profiling by law enforce-
ment agents when there is no written or verbal evidence. Unless profiling
is the only plausible explanation for the administrative behavior at issue, it
may be impossible to show that an implicit classification exists. Of course,
equal protection is a more effective constraint against street-level behavior
that follows directly from racist, ethnically derogatory, or sexist statements
(Larrabee 1997).

Public Administrators’ Liability for Constitutional Torts

There is often a notable gap between formal constitutional requirements
and actual administrative practice. Constitutional law may be unclear or
poorly communicated to administrators. As already noted, sometimes it
is highly subjective or requires an elaborate balancing of multiple factors.
Specific constraints may seem counterintuitive to administrators or im-
practical due to scarce resources or lack of time. They may also run counter
to deep-seated administrative and organizational values. Furthermore, in-
dividuals whose constitutional rights are violated may lack the incentive
or resources to sue the government or its employees for redress.

In a series of decisions crystallizing in the 1980s, the Supreme Court
sought to protect individuals” constitutional rights in their encounters with
public administrators by invigorating the law of constitutional torts (i.e.,
injuries to constitutional rights). The Court made it far easier for individu-
als to sue most public administrators personally in federal court for money
damages for violations of their constitutional rights. In terms of legal doc-
trine, the Court changed the presumption that public employees and offi-
cials are absolutely immune from civil suits for money damages (meaning
they could not be sued for their constitutional torts) to one that affords
them only a qualified immunity from such suits. The Court reasoned that
making it easier to bring constitutional tort suits serves to deter violations
of constitutional law as well as to compensate victims. The current stan-
dard for qualified immunity requires public administrators, at all levels of
government, to have reasonable knowledge of constitutional law and to
factor it into decisionmaking.

Since 1982, most public administrators in the United States have been
potentially personally liable for money damages for conduct violating
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“clearly established [federal] statutory or constitutional rights of which
a reasonable person would have known” (Harlow v. Fitzgerald 1982, 818).
This standard expands the requirements of administrators’ job competence
to include constitutional law. In the Supreme Court’s words, “A reason-
ably competent public official should know the law governing his con-
duct” (Harlow v. Fitzgerald 1982, 819). Suits may be for punitive, exemplary,
and compensatory damages (Smith v. Wade 1983). The major exception is
that public administrators cannot be sued for constitutional torts commit-
ted while engaging in adjudicatory or legislative functions. There are also
some technical differences in how local, state, and federal employees may
be sued. However, the vast majority of public administrators are subject
to suit, and constitutional torts produce considerable litigation. Local gov-
ernments and their agencies are also liable to such suits for compensatory
damages when their policies directly cause violations of individuals’ con-
stitutional rights (Pembaur v. City of Cincinnati 1986). Under limited cir-
cumstances, cities and counties can also be sued for failure to train their
employees to protect individuals’ constitutional rights (City of Canton v.
Harris 1989). Local governments cannot be sued for punitive damages in
constitutional tort cases.

It should be emphasized that the “clearly established” constitutional
law a reasonable administrator should know is not synonymous with the
latest judicial precedent on some matter. In Hope v. Pelzer (2002, 741), the
Supreme Court emphasized that “officials can be on notice that their con-
duct violates established law even in novel factual circumstances.” Con-
duct may be obviously unconstitutional even though it has never been the
subject of litigation. The broad purpose of qualified immunity is to encour-
age public administrators to follow the case law and be responsive to the
judiciary’s constitutional reasoning and values. Qualified immunity is de-
signed to give federal judges a greater role in defining appropriate public
administrative behavior. The courts labor hard to give substance to con-
stitutional rights. They do not want their decisions to be hollow. Knowing
that they face personal suits for constitutional torts gives public adminis-
trators a strong incentive to think twice before taking an action that might
tread on someone’s constitutionally protected rights.

Relatively speaking, qualified immunity protects the public interest in
allowing public administrators to act without fear of frivolous or other
unwarranted lawsuits. Depending on the circumstances, private individ-
uals engaged in state action may either have no immunity at all, mean-
ing they are vulnerable to suit regardless of whether the constitutional
law was clearly established or likely to be known by a reasonable person;
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alternatively, they may have qualified immunity or simply not be subject
to such suits (Richardson v. McKnight 1997; Filarsky v. Delia 2012; Minneci v.
Pollard 2012).

Conclusion

The US Constitution is central to the organization and practice of public
administration in the United States. The separation of powers defines the
scope of legislative, executive, and judicial authority for public adminis-
tration. Each branch brings different—and often competing—core values
to public administrative practice. Constitutional federalism allocates sov-
ereignty and power between the federal government and the states. It also
adds to the complexity of public administration. During the second half of
the twentieth century, the federal courts, often led by the Supreme Court,
vastly expanded individuals” constitutional rights in their encounters with
public administration. Constitutional law became relevant, if not central, to
administrative decisions and operations regarding clients and customers,
public personnel systems, outsourcing, the treatment of patients in public
mental health facilities, incarceration, and the exercise of regulatory au-
thority in street-level encounters. The courts also greatly strengthened the
opportunity for aggrieved individuals to vindicate their newfound rights
through constitutional tort suits.

Constitutional law is dynamic rather than static. It affords the federal
judiciary continual opportunities to exercise influence over public admin-
istrative decisionmaking and values at all levels of government. Perhaps
most important, the federal judiciary expects public administrators to fol-
low the development of constitutional law, to understand how it bears
upon their official functions, and to treat it as a central element of job com-
petence. It is no longer true—if it ever was—that US public administration
“at most points stands apart even from the debatable ground of constitu-
tional study” (Wilson [1887] 1987, 18). Rather, contemporary public admin-
istration is informed by and infused with constitutional concerns.

Additional Reading

Barron, Jerome, and C. Thomas Dienes. Constitutional Law in a Nutshell.
8th ed. St. Paul, MN: West Group, 2013.

Rosenbloom, David H., Rosemary O’Leary, and Joshua Chanin. Public
Administration and Law. 3rd ed. Boca Raton, FL: CRC/Taylor and Francis,
2010.



Discussion Questions 61

Discussion Questions

1. The US constitutional separation of powers was designed well be-
fore federal administration became central to how the national government
now operates. Some other countries have adopted new constitutions to deal
with the rise of large-scale administration (i.e., “the administrative state”).
By contrast, the United States has tried to “retrofit” the administrative state
into the constitutional design. If you could make any three changes to the
separation of powers to improve control over administration by the presi-
dent, Congress, or both, what would they be? Why?

2. Do you think governmental benefits, such as welfare and civil service
jobs, should be treated as “new property” and protected by constitutional
procedural due process? In your view, what are the pros and cons of new
property theory?

3. Do you think constitutional equal protection interpretation should ap-
ply strict scrutiny to classifications based on biological sex, as it is applied
to racial classifications based on race? How about to classifications based
on sexual orientation? What would be the advantages and disadvantages
of doing so, if any?

4. What is the current standard for public administrators’ potential li-
ability for committing constitutional torts? If you could change it, would
you? If not, why, and if so, how?
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Administrative Rulemaking

Introduction: Smoking Whitefish

Alot of people like smoked whitefish. Some 2.75 million pounds of it were
produced annually in the United States during the 1960s and 1970s. Be-
tween 1960 and 1963, a problem arose—eight cases of botulism, the only
US cases involving whitefish since 1899. All eight involved a vacuum-pack-
ing process, which the industry soon abandoned. From 1964 through 1970,
no botulism whatsoever was reported in the 17.25 million pounds of US-
produced whitefish. Nevertheless, in 1970 the Food and Drug Adminis-
tration (FDA) issued time-temperature-salinity rules requiring the heating
of fish brined to 3.5 percent salinity at 180 degrees Fahrenheit for at least
thirty minutes, or, alternatively, at only 150 degrees for the same period
when the fish had salinity of 5 percent.

The Nova Scotia Food Products Corporation, however, maintained that
the time-temperature-salinity standards would kill more than just the very
remote possibility that toxic Clostridium botulinum type E spores would
form in its smoked whitefish; the new standards would kill its business.
According to Nova Scotia and the industry interest group, the Association
of Smoked Fish Processors, Inc., the FDA'’s requirements “could not be met
if a marketable whitefish was to be produced” because they would “com-
pletely destroy the product.” The company sued to block FDA enforcement
action against its smoked whitefish.

The legal issues were specific to whitefish but common to much rulemak-
ing. With remarkable clarity, the reviewing court averred,

63
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The key issues were (1) whether, in the light of the rather scant histo-
ry of botulism in whitefish, that species should have been considered
separately rather than included in a general regulation which failed to
distinguish species from species; (2) whether the application of the pro-
posed [time-temperature-salinity] requirements to smoked whitefish
made the whitefish commercially unsaleable; and (3) whether the agency
recognized that prospect, but nevertheless decided that the public health
needs should prevail even if that meant commercial death for the white-
fish industry. The procedural issues were whether, in light of these key
questions, the agency procedure was inadequate because (i) it failed to
disclose to interested parties the scientific data and methodology upon
which it relied; and (ii) because it failed utterly to address itself to the
pertinent question of commercial feasibility.

In the court’s view, the FDA failed on two counts. First, “when the basis
for a proposed rule is a scientific decision, the scientific material which is
believed to support the rule should be exposed to the view of interested
parties for their comment. One cannot ask for comment on a scientific pa-
per without allowing the participants to read the paper.” Here, the court
was prescient—making such papers public is a major purpose of the Data
Quality Act (2000) mentioned in Chapter 1. Second, the rule was not accom-
panied by a “concise general statement” explaining the rationale behind it,
as is required by the Administrative Procedure Act (APA). Nowhere did
the FDA address the issue of commercial feasibility. As the court noted, “It
is not in keeping with the rational process to leave vital questions, raised
by comments which are of cogent materiality, completely unanswered. The
agencies certainly have a good deal of discretion in expressing the basis of
a rule, but the agencies do not have quite the prerogative of obscurantism
reserved to legislatures.” The whitefish industry (though not the whitefish)
won a reprieve (United States v. Nova Scotia Food Products Corp. 1977, 250,
252).

Rulemaking: Definitions and General Concerns

The scope of federal rulemaking is astounding. To a very large extent,
public policy in the United States is established through administrative
rulemaking. Federal rules govern the purity of the food we eat, the water
we drink, and the air we breathe. They regulate the safety of our work-
places, homes, vehicles, and many of the products we use and consume.
They determine much about the health care available to us as well as the
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practices used in banking, industry, business, agriculture, and many other
areas of economic life. From 1993 through 2013, federal agencies routinely
promulgated roughly 3,500 to 4,000 rules per year, totaling 81,883, which
significantly exceeded the volume of congressional lawmaking (Kerwin
1999, 18, 21; Crews 2013, 2). In 2013, agency final rules took up 24,690
pages in the Federal Register. On average, a law or rule was passed every
2.5 hours throughout the year, but rules outnumbered statutes by a ratio
of twenty-nine to one (Crews 2013, 2). In the same year, ignoring the value
of benefits, the gross cost of rules for the typical American family was al-
most $15,000, or 23 percent of their annual income (Crews 2013, 2; Clark
2013). The number of federal employees working in agencies with regu-
latory authority tops 290,000 (Zajac 2012, A14). Of this mass of rules, 48
percent were issued by the Departments of the Treasury, Commerce, In-
terior, Agriculture, and Transportation and the Environmental Protection
Agency (EPA) (Crews 2013, 3). Many rules are highly specific to particular
technologies and processes used in broadcasting, generating energy, farm-
ing, extracting natural resources, fishing, manufacturing, refining, and so
forth. Cumulatively, along with rules having more general effects on the
overall economy and environment, they do much to determine the quality
of American life.

Federal government rulemaking can be tracked through the Unified
Agenda of Federal Regulatory and Deregulatory Actions, which “provides uni-
form reporting of data on regulatory and deregulatory activities under de-
velopment throughout the federal government” (Office of Information and
Regulatory Affairs [OIRA], n.d.). The agenda covers about sixty agencies,
commissions, and departments. It includes their regulatory agendas and
information about their priorities and “about the most significant regula-
tory activities planned” for the year ahead (OIRA, n.d.). The Unified Agenda
is published in the Federal Register in the fall and is also available online
(see OIRA, n.d.).

There is no single definition of administrative rules. The federal Admin-
istrative Procedure Act defines them as “the whole or part of an agency
statement of general or particular applicability and future effect designed
to implement, interpret, or prescribe law or policy or describing the organi-
zation, procedure, or practice requirements of an agency” (sec. 551[4]). Its
definition also includes the “approval or prescription for the future of rates,
wages, corporate or financial structures or reorganizations thereof, prices,
facilities, appliances, services or allowances,” as well as the accounting and
other practices relating to them. Several general characteristics of rules are
buried in this federal prose:
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1. Rules are usually prospective. Their requirements will become effec-

tive and enforced at some future date, giving those directly governed
by them time to comply. US administrative and constitutional law es-
pecially disfavors rulemaking as a means of assessing the legality of
past behavior. Adjudication rather than rulemaking is typically used
to determine the legal status of past or continuing activity. Adjudica-
tion is often called “ordermaking” to distinguish it from rulemaking.
Sometimes, however, when there is good cause, rules may go into
effect immediately.

2. There are three general types of rules. Legislative rules (or substantive

rules) are like statutes and have the force of law. The FDA'’s time-
temperature-salinity rule was a legislative rule. Such rules regulate
conduct, impose performance standards on products and processes,
and establish eligibility for licenses and benefits. For instance, the
US Occupational Safety and Health Administration (OSHA) enacts
a wide range of legislative rules to regulate hazards and toxic sub-
stances in the workplace; the National Highway Traffic Safety Ad-
ministration similarly issues rules governing motor vehicle safety;
Federal Aviation Administration rules regulate the safety of air travel;
Securities and Exchange Commission rules regulate financial report-
ing by companies whose stock is sold publicly; the FDA issues rules
regarding food purity; and Federal Trade Commission rules regulate
advertising and other economic practices.

Procedural rules govern an agency’s internal organization and op-
erations, such as how it will process requests from the public for
information or benefits of various kinds, deal with its own employ-
ees’ challenges to adverse actions or equal employment opportunity
complaints, and prioritize its enforcement actions. Interpretative rules
(also called interpretive rules) are essentially policy statements and
guidelines establishing an agency’s understanding of the terms of its
statutory mandate. They should not, in theory, establish new legal ob-
ligations but rather should explain the basis for existing ones. Some-
times, however, the distinction is blurry. For instance, the 1964 Civil
Rights Act specifically allows employers to use hiring and promotion
examinations that are “professionally developed”—a term subse-
quently defined by the Equal Employment Opportunity Commission
(EEOC) as requiring that the exams actually be job related, something
that is often very difficult for employers to demonstrate (Griggs v.
Duke Power Co. 1971, 433-434).

3. Rules can be of general or particular application. They can regulate a

very wide range of industry and activity (clean air) or a single process
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(use of a pesticide). As the application of a rule narrows to only a few
firms or persons, constitutional due process may require the rulemak-
ing agency to provide notice and a hearing of some sort to those di-
rectly affected (Bi-metallic Investment Co. v. State Board of Equalization
of Colorado 1915).

As suggested by the FDA’s experience with smoked whitefish, a key po-
litical and legal question is how administrative rules should be made. How
should a time-temperature-salinity standard be formulated and applied?
What voice in the development of such a rule should a food-processing
company have? What voice, if any, should consumers and/or public health
professionals have? What scientific or other information should underlie
the rule? How much of that information should be disclosed? To what level
of rationality should an agency be held?

If whitefish doesn’t appeal to you, then try peanut butter. Any prod-
uct labeled as “peanut butter” must contain peanuts. But how should an
agency go about determining how much of the product can be derived
from nonpeanut products? Should it take nine years and a 7,736-page tran-
script to determine whether the appropriate level is 87.5 percent or 90 per-
cent? Should the allowable nonpeanut products include up to thirty insect
fragments per one hundred grams, or fewer, or more (Warren 1996, 253;
Rosenbloom and Kravchuk 2002, 454)?

There is a wide range of options for regulating administrative rulemak-
ing. Agencies can be left completely to their own devices and allowed to
make rules however they see fit. Alternatively, their processes and decision
criteria can be so heavily regulated that they have very limited discretion
in formulating and enacting rules. In between, there are many possibilities.
In administrative law, these are often viewed as existing on a continuum
from informal (less regulated) to formal (more regulated) processes. Each
end of the continuum and every step along the way will maximize some
values at the expense of others. The following are of major concern, as are
the potential trade-offs among them:

1. Flexibility: When agencies make rules like those for smoked whitefish
and peanut butter, they are exercising delegated legislative authority.
Flexibility enables administrators to bring their expertise and discre-
tion to public policy issues, such as food purity. Decisions sometimes
rest on different views of the public interest, contested science, or
competing assumptions about behavior. Some degree of uncertainty
is generally present. (When is peanut butter no longer peanut butter?)
Flexibility allows agencies to use their best judgment in determining
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what kinds of information should be used, from where and from
whom, and which criteria should be met in formulating rules. Flexi-
bility would place the burden of persuasion on those opposed to an
agency’s rule. For example, the FDA has more flexibility if the burden
is on food companies to demonstrate that a regulation is commer-
cially infeasible than if it has to show that a rule, as applied to each
product, is feasible.

. Policy criteria: In contrast to having unfettered flexibility, rulemak-

ers can be required to consider specific policy criteria, such as costs
and benefits, the interests of small entities, and the impact of rules
on the environment, economic competitiveness, families, and specific
groups such as farmers or minorities.

. Faithfulness to legislative intent: Rules can be more or less in keeping

with the legislative intent behind them. Gross deviations from statu-
tory intent or criteria are problematic in terms of the rule of law and
democracy. Unelected administrators, who often have civil service
protection, should not take the place of legislators. However, legisla-
tive intent and statutory standards may be vague, or it may be neces-
sary to reinterpret them in light of new knowledge, conditions, and
technologies. Judicial and legislative review of agency rules can be
applied, in varying degrees, to hold rulemakers accountable to legis-
lative intent (see Chapter 6).

. Rationality: Rulemaking can be subject to a variety of standards of

rationality. An agency can be required to explain the rationale for a
rule, the information or science used, the likely costs and benefits and
perhaps their distribution, and the level of probability that the rule
will achieve its intended purpose. Rulemaking may include manda-
tory consideration of various alternative means of achieving the de-
sired objective, such as safe smoked whitefish. Legislatures can use
the same criteria when passing laws, but typically majority support
is a surrogate for legislative rationality. Requiring high levels of ratio-
nality may undercut flexibility.

. Participation: Rulemaking can be limited to one or a few agency per-

sonnel or opened up to the universe of interested or affected parties.
Broad participation may yield better information and greater accep-
tance of the legitimacy of administrative rulemaking. Agencies can be
required to include enforcement agents in their rulemaking. Partici-
pation also has costs; for example, it can reduce flexibility by encum-
bering and delaying rulemaking. Although it is easy to poke fun at
the FDA for taking nine years to issue its peanut butter standard, not
all of the snail’s pace was of its own making.
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6. Efficiency: Rulemaking can be an efficient alternative to legislative
processes, which are usually cumbersome and laden with opportu-
nities to block action. Rulemaking can be more timely and precise.
Agencies can be required to produce rules within a fixed time frame.
However, as policy criteria and opportunities for participation mul-
tiply, efficiency may suffer. Higher standards of rationality may also
impede efficiency. Nova Scotia urged the FDA to adopt specific pro-
cessing requirements for each species of fish, which would have been
more rational but also would have required much more science and
time. The fish could have consumed a huge amount of the agency’s
resources.

7. Enforceability and the ability to conform: Administrative law can encour-
age agencies to produce rules that are clear, coherent, and enforce-
able. The ability of regulated parties to conform, and at what cost,
is always relevant to rulemaking, though rulemakers may give the
issue limited attention. Nova Scotia flatly refused to comply with the
FDA’s regulations. Agencies can be required to assess the impact of
proposed rules on the different categories of entities that will be af-
fected by them, such as small businesses and local governments, arid
versus wet regions, and those who process a particular species of fish.

A good general checklist of rulemaking criteria is contained in Executive
Order 12,866 issued by President Bill Clinton in 1993. It provides that fed-
eral agencies’ regulatory action should be guided by twelve principles: (1)
identify the problems addressed; (2) assess the contributions, if any, of ex-
isting regulations to those problems; (3) identify alternatives to regulations;
(4) consider risks; (5) assess cost-effectiveness; (6) weigh costs and benefits;
(7) base decisions on the best obtainable information; (8) assess alternatives
among regulatory possibilities; (9) seek the views of state, local, and tribal
governments; (10) avoid inconsistency; (11) impose the least burden on so-
ciety; and (12) write regulations in simple, understandable language.

President Barack Obama’s Executive Order 13,563 (2011) augmented
Clinton’s list. It states that the federal “regulatory system must protect
public health, welfare, safety, and our environment while promoting eco-
nomic growth, innovation, competitiveness, and job creation” (sec. 1[a]).
It urges agencies to take “equity, human dignity, fairness, and distributive
impacts” into consideration in their regulatory efforts (sec. 1[c]). The order
emphasizes the importance of public participation and indicates that pro-
posed rules should generally be open for public comment for “at least 60
days,” which is thirty days longer than the APA requires (sec. 2). The order
also calls on agencies to “harmonize” their rules across the government
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and to engage in “retrospective analyses of existing rules” to determine
how to “modify, streamline, expand, or repeal” “outmoded, ineffective, in-
sufficient, or excessively burdensome” rules (sec. 6).

Both the Clinton and Obama orders operate against the backdrop of APA
requirements for legislative rulemaking. These rest on an idealized model
of the legislative process itself. Prior to enactment of the APA in 1946, there
was no single, standardized federal rulemaking process. Many agencies
had great flexibility. Within the framework of broad delegations of legis-
lative authority, they established the specific policy criteria and trade-offs,
chose the participants, and set the level of rationality. Agency procedures
varied so widely that an attorney might have to be specially certified to
practice before any particular one, such as the Interstate Commerce Com-
mission. A committee of the American Bar Association summarized federal
rulemaking in 1934: “Practically every agency to which legislative power
has been delegated (or sub delegated [by the president]) has exercised it,
and has published its enactments, sometimes in the form of official printed
pamphlets, bound or looseleaf, sometimes in mimeograph form, some-
times in privately owned publications, and sometimes in press releases.
Sometimes they exist only in sort of an unwritten law. Rules and regula-
tions, upon compliance with which important privileges and freedom from
heavy penalties may depend, are amended and interpreted as formally or
informally as they were originally adopted” (228). In one congressman’s
view, the federal bureaucracy was “becoming greater as a lawmaking in-
stitution than the Congress of the United States itself” (US Congress 1940,
4672). The bigger problem, as another said, was that the agencies “not only
pay too little attention to the viewpoint of the public, but pay less attention
to the clearly expressed intention of Congress” (US Congress 1939, 46).

Congress’s solution was to require the agencies, “when acting in a
quasi-legislative capacity,” to “follow the legislative practice of Congress,
which from the beginning has held open public hearings on proposed leg-
islation of general public interest” (US Congress 1940, 4591). In this model,
administrative rulemaking is a search for the broad public interest. It draws
on the insights, information, knowledge, and perspectives of the commu-
nity at large, especially those who have the greatest stake or concern in
the substance of a rule. Just as congressional committees hold hearings
on proposed legislation or policy issues, administrators should approach
rulemaking with open minds, listen to the public, and be responsive to
it. In short, administrative rulemaking is a legislative process; therefore, it
should be informed by legislative values.

A major difficulty with the idealized model is precisely that—it is ide-
alized. Politics in the United States tends to flow to the point of policy
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decision (Lowi 1969). When administrative rules make important policy
choices, political influence—rather than a neutral search for the public
interest—will be exerted (Stewart 1975). Political parties and groups will
seek to protect and promote their interests. They will attempt to ensure
that rulemakers pay attention to particular values, such as vibrant feder-
alism, preventing environmental degradation, and protecting small busi-
nesses. Groups with enough political clout may convince Congress, the
president, or an agency such as the Office of Management and Budget to
require impact statements or impose other procedures that will slow or
block the adoption of rules that contravene their interests or values. They
may also try to achieve their favored substantive policy outcomes or gen-
erate delay by influencing an agency’s choice among available administra-
tive procedures for rulemaking. Additionally, they may litigate and, over
time, essentially compel agencies to use expansive procedures in order to
establish comprehensive and defensible rulemaking records that reviewing
courts will find convincing. After Nova Scotia, presumably the FDA was
less likely to withhold the scientific basis for its rules or fail to issue a more
comprehensive “concise general statement” of their purpose. Eventually,
organized groups seeking to promote their own interests will tend to make
rulemaking more elaborate.

It is highly unlikely that in enacting the APA in 1946 Congress could
have foreseen what federal rulemaking would look like more than six de-
cades later. The APA is based on an idealized model. It established three
rulemaking processes and, for better or worse, left ample flexibility to build
upon them. To varying degrees, the same general approaches are available
at the state level.

Rulemaking Processes

The APA’s rulemaking processes range from unregulated to highly formal-
ized, trial-like procedures.

Limited or No Procedural Requirements

Rules relating to military and foreign affairs, agency management, per-
sonnel, public property, loans, grants, benefits, and contracts are exempt
from APA requirements. Rulemaking on these matters may nevertheless
be regulated by other statutes and/or internal agency procedures. The only
APA requirement for procedural and interpretive rules is publication in
the Federal Register (sec. 552[a][1][C][D]). The constitutionality or legality
of specific exempt, procedural, and interpretive rules can be challenged in
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federal court, but how they are made is up to the agencies. Of course, an
agency may want to consult with outside interests or even hold hearings
on such rules, but it is not required to do so.

Agencies can also make legislative rules in unrestricted fashion (other
than required publication in the Federal Register) when they have “good
cause,” meaning more elaborate procedure is “impracticable, unnecessary,
or contrary to the public interest” (sec. 553[b][3][b]). This is a large loop-
hole. The US General Accounting Office found that in 1997 the good-cause
provision was used in about half of all potentially covered rulemakings.
Most instances involved administrative or technical matters of limited
applicability. However, eleven substantial rules were published with no
prior public notice or participation. In some cases, the agencies use one of
two variants for obtaining public input after a rule is made. In direct final
rulemaking, a rule is published in the Federal Register and goes into effect
at a specified future date, unless adverse comments are filed. Interim final
rules are immediately effective but subject to postpublication comments
and potential withdrawal or revision (US General Accounting Office 1998,
2-3, 6-8; the General Accounting Office’s name was changed to the Gov-
ernment Accountability Office in 2004).

Informal Rulemaking

Informal rulemaking requirements are modest but subject to consider-
able amplification. Also known as notice and comment rulemaking, informal
rulemaking imposes five requirements on the agencies. First, they must
either specifically notify affected persons or publish a notice of the pro-
posed rulemaking (NPRM) in the Federal Register. The notice must con-
tain “(1) a statement of the time, place, and nature of public rule making
proceedings; (2) reference to the legal authority under which the rule is
proposed; and (3) either the terms or substance of the proposed rule or
a description of the subjects and issues involved” (sec. 553[b]). Second,
“the agency shall give interested persons an opportunity to participate
in the rule making through submission of written data, views, or argu-
ments with or without opportunity for oral presentation” (sec. 553[c]).
Third, “after consideration of the relevant matter presented, the agency
shall incorporate in the rules adopted a concise general statement of their
basis and purpose” (sec. 553[c]). Fourth, after publication of a final rule
in the Federal Register at least thirty days must elapse before it can take
effect, unless there is good cause, explained with the published rule, for
it to apply sooner. Fifth, the agencies have to “give an interested person
the right to petition for the issuance, amendment, or repeal of a rule” (sec.



Rulemaking Processes 73

553[e]). If the agency significantly revises a proposed rule after receiving
initial comments, it may publish a new version in the Federal Register to
obtain additional feedback. On their face, these requirements do not ap-
pear particularly burdensome. However, the potential for litigation and
unfavorable judicial review of rules has prompted the agencies to treat the
APA’s requirements copiously.

Agency notices regarding the substance of proposed rules have some-
times been found inadequate. Reviewing courts may want “to see what
major issues of policy were ventilated by the informal proceedings and
why the agency reacted to them as it did” (Automotive Parts & Accessories
Association v. Boyd 1968, 338). A final rule may be invalidated if a significant
issue addressed by it was not identified in the NPRM or if it is not a logi-
cal outgrowth of the proposed rule. After receiving comments, an agency
can write a substantially different rule. However, the original notice must
always enable the parties potentially affected by a final rule to know that
their interests are involved. An agency’s notice cannot be so cryptic that
interested parties are unable to comment upon it meaningfully. This was
the problem with the FDA's failure to disclose the scientific basis for its
proposed rule in Nova Scotia. Additionally, as Nova Scotia illustrates, an
agency’s concise statement of purpose may be defective. Finally, although
the APA does not require rulemakers to respond to individual comments,
agencies routinely docket them with some kind of assessment in order to
build a record that will convince a court that a final rule is reasonable.
Rules can have huge effects on the economy, environment, and public.
Courts often take a hard look at their logic and rationality (see Chapter 6
on judicial review of agency actions).

Assessments of informal rulemaking vary. Notice and comment was
intended to be straightforward, not straitjacketing. In practice, however,
agencies tend to use more elaborate procedures than those outlined in the
APA itself. As noted above, this is partly because they need to build a satis-
factory record for judicial review. But as discussed later in this chapter, it is
also due to additional requirements imposed by statutes and executive or-
ders. Rulemaking has become laborious enough for agencies to use a vari-
ety of techniques to obtain input from interested publics before writing, or
deciding to write, proposed rules. They may chose or be required by stat-
utes other than the APA to issue an advance notice of proposed rulemaking
(ANPRM) to help frame their notice of proposed rulemaking. In fact, as a
means of exercising influence, response to an ANPRM or informal contacts
with the agency both before and after publication of an NPRM may be
equally or more effective than submitting written comments or attending
hearings, if any are held (Kerwin 1999, 195).
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Formal Rulemaking

Also known as rulemaking on the record, formal rulemaking is very elabo-
rate—so much so that it can be counterproductive in terms of timeliness
and efficiency. This is why the 1981 Model State Administrative Procedure
Act avoids it (Bonfield 1986, 186). Federal agencies are also apt to dispense
with it whenever possible, which is often. The APA sets forth the structure
for formal rulemaking but does not require agencies to engage in it. Formal
rulemaking is mandated by separate statutes when Congress considers it
appropriate, as in some sections of the FDA’s Federal Food, Drug, and Cos-
metic Act.

Formal rulemaking is a quasi-judicial, trial-like process. Hearings, which
are central to congressional lawmaking, are mandatory for formal rulemak-
ing. A panel or specific officer, who can be an administrative law judge or
similar hearing examiner, presides. The presiding officer or panel regulates
the course of the hearing, administers oaths, decides on the information
that may be offered as evidence, tries to arrange for agreement among the
parties, and, failing that, issues a decision. The parties to the hearing sub-
mit evidence and may engage in cross-examination (sec. 556). The APA
places the burden of persuasion on the proponent of the rule, which may
be the agency or an outside interest. Ex parte (one-sided) contacts between
the decisionmaker and a participant in the hearing in the absence of any
other are improper. The agency maintains a complete transcript, and its de-
cision must be supported by substantial evidence on the record as a whole.

The presiding officer or panel can issue an initial or recommended deci-
sion. Initial decisions become final unless they are appealed; recommended
decisions are automatically subject to review by the agency head or gov-
erning board or commission. The final rule, if any, is published in the Fed-
eral Register and takes effect, as specified, after at least thirty days have
elapsed to enable those affected to comply. In unusual cases, the agency,
board, or commission may issue a tentative decision for comment by the
parties and possible revision. These provisions may be modified by what-
ever statute requires the agency to use formal rulemaking.

The weight of opinion among administrative law scholars, legislators,
and judges is that “the formal rulemaking procedure normally ‘does not
work,”” or at least works so badly that it ought to be avoided (Warren 1996,
253). The courts, including the US Supreme Court, seem to agree. They
are unlikely to force agencies to use it unless “(1) a specific statute clearly
requires formal rule-making; (2) an oral, evidentiary hearing is mandated
by a statute; and (3) adjudicative facts specific to an individual involving
‘property” or ‘liberty” interests must be resolved through a [constitutional]
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due process, formal rule-making agency hearing” (Warren 1996, 254; United
States v. Florida East Coast Railway Co. 1973).

Hybrid and Negotiated Rulemaking Processes

Two additional general rulemaking approaches have gained currency since
enactment of the APA in 1946.

Hybrid Rulemaking

Hybrid rulemaking was developed by some federal agencies, promoted
by Congress, and, until 1978, sometimes imposed on administrators by
the courts. Hybrid rulemaking follows a Goldilocks-type principle. As a
means of making public policy, formal rulemaking is informational and
procedural overkill, whereas informal rulemaking is potentially inade-
quate in providing agencies with the comprehensive data and perspectives
they need to formulate sound rules. The APA allows the agencies to search
for a middle ground that is just right. Most notably, they can hold public
hearings in conjunction with notice and comment rulemaking and invite
interested parties to participate or solicit their views in some other fashion.
With wider information, the agency can build a more complete record and,
presumably, a stronger rationale for its final rule.

Hybrid rulemaking is related to a shift toward greater public and public
interest group participation in administrative policymaking (Stewart 1975).
Prior to the 1960s or 1970s, individual agencies were often considered “cap-
tives” of specific, narrow-based economic interest groups (Bernstein 1955).
In a classic case, the Interstate Commerce Commission was once consid-
ered a ward of the railroad industry. The same interest group capturing
the agency would have considerable influence with the congressional (sub)
committees that formulated legislation in the particular policy area and
exercised oversight of the agencies involved. Relations among the group,
committee, and agency tended to be harmonious—and nearly impervious
to influence from outsiders. The terms “iron triangle” and “cozy triangle”
(or “subsystems,” as some political scientists call them) were used to de-
scribe these policymaking arrangements.

In the 1960s and 1970s, political demands for wider group representation
and greater attention to the public’s interest in administrative policymaking
reached a crescendo. The period witnessed the enactment of the Freedom of
Information Act (1966) and the Government in the Sunshine Act (1976) (see
Chapter 5 on transparency), as well as the Federal Advisory Committee Act
(1972), which is discussed later in this chapter. As the agencies responded to
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both the new statutes and the political mood, the iron triangle image gave
way to one portraying far more open, participatory issue networks or policy
networks (Heclo 1978). These are made up of groups and individuals who
share technical knowledge and interest in policy areas but not necessarily
the same political perspectives. For instance, whereas energy policy may
once have been dominated by economic interests, such as oil and electric
power companies, issue networks bring environmental and conservation
groups into the policymaking (rulemaking) process.

The growth of hybrid rulemaking was instrumental in the shift from
iron triangles to issue networks. By expanding participation in rulemaking,
“agency personnel give shape to the heretofore formless issue networks”
and, importantly, may serve as “arbiters” of their perspectives (Golden
1998, 12). This frees the agencies from captivity, or at least inordinate influ-
ence, by a single interest and brings rulemaking closer to the idealized leg-
islative model. Airing competing perspectives in the rulemaking process
should enhance rationality and enable agencies to compile better expla-
nations of the basis for their final rules. It should also lend more political
legitimacy to rulemaking.

The federal courts boosted hybrid rulemaking in the late 1960s and early
1970s. As litigation became a staple of the administrative process, judges
were looking for better agency records upon which to review the legality
of final rules. In particular, they might require the agencies to grant greater
participation to environmental or other public interest groups. Judicially
imposed hybrid rulemaking came to a dead end with the Supreme Court’s
unanimous decision in Vermont Yankee Nuclear Power Corp. v. Natural Re-
sources Defense Council, Inc. (1978). In no uncertain terms, the Court held
that the judiciary should not graft additional procedural requirements
onto informal rulemaking. The agencies need only meet the minimal APA
requirements. Otherwise, rulemaking requirements would be unpredict-
able, and from a practical perspective, the agencies would have to make
the informal procedure much more like the laborious formal one. How-
ever, nothing in Vermont Yankee prohibited the agencies from using hybrid
rulemaking on their own or Congress and the president from augmenting
APA informal rulemaking requirements by statutes and executive orders.

Negotiated Rulemaking

Negotiated rulemaking was developed in the 1980s, also as a means of
bringing rulemaking closer to the idealized legislative model. It relies on
face-to-face negotiation among interested parties, including agencies, to
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formulate rules. Also known as regulatory negotiation (Reg-Neg), it gained
full legitimacy via the federal Negotiated Rulemaking Act of 1990, which
amends the APA’s rulemaking procedures. Reg-Neg is considered appro-
priate when only a limited number of identifiable interests will be affected
by a rule. The general procedure is for agencies to establish rulemaking
committees after notice and comment in the Federal Register. Committees
will typically comprise up to twenty-five members drawn from the agency,
regulated entities, trade associations, unions, citizen groups, and other rel-
evant interests. The committee should adequately represent all the affected
interests. Its meetings are open to the public. A facilitator or mediator can
be used to steer the proceedings in search of a consensus. Unanimity is
required for a rule to be successfully negotiated, though members who op-
pose the majority can withdraw from the committee rather than block its
efforts. If consensus is reached, the agency publishes the negotiated rule
in the Federal Register for notice and comment (and possible revision). Al-
though the agencies are treated as any other participant in the negotiations,
they retain ultimate control of whether a final rule will be issued and, if so,
what its text will be.

The premise behind Reg-Neg is that it can improve on “the poor quality
of rules produced, the burdensome nature of the rulemaking process, the
length of time it takes to promulgate rules, and the frequency of litigation
that follows” (US Senate 1989, 2). Compared with informal rulemaking,
Reg-Neg is thought to be less adversarial, more problem solving and cre-
ative, supported by better information and perspective, and more educa-
tional for the parties (Strauss et al. 1995, 405). The Negotiated Rulemaking
Act was permanently reauthorized in the 1996 Administrative Dispute
Resolution Act.

Critics of Reg-Neg contend that it fails to deliver on its promise and “has
the tendency to obscure, if not pervert, the public interest to the benefit of
private interests” (Funk 1987, 57; quoted in Strauss et al. 1995, 405). Timeli-
ness and litigation rates do not seem to have been dramatically affected by
Reg-Neg, though the data are not conclusive (Coglianese 1997; Kerwin and
Furlong 1992). By one count, the EPA’s Farmworker Protection Standards
rule took 2,528 days, or nearly seven years, to complete, whereas the US
Coast Guard took only 179 days to negotiate a rule regarding drawbridges
on the Chicago River (Coglianese 1997, 1279). Negotiated rules, both be-
fore and after the 1990 act, include such matters as residential woodstoves,
nondiscrimination in air travel, asbestos in public schools, handicapped
parking, clean fuels, wood furniture coatings, direct student loans, disad-
vantaged students, and Indian self-determination.
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Additional Features of the
Idealized Legislative Model for Rulemaking

Several other elements of the legislative rulemaking model are noteworthy.

Representation: Advisory Committees

Federal agencies have long used quasi-governmental advisory committees
to guide them in setting rulemaking agendas, writing proposed rules, and
performing other policymaking activities. Many of these committees have
a relatively narrow focus, dealing, for instance, with a single geographic
region, crop, animal, food, disease, chemical, or technology. The advisory
committee system is fluid—committees come and go—but the following
titles indicate their nature: Pediatric Advisory Committee, Allergenic Prod-
ucts Advisory Committee, Medical Devices Advisory Committee, Cascade
Head Scenic Research Area Advisory Council, National Advisory Coun-
cil on Safety in Agriculture, National Cotton Marketing Study Committee,
Cattle Industry Advisory Committee, National Advisory Council on Child
Nutrition, Advisory Committee on Hog Cholera Eradication, Expert Panel
on Nitrates and Nitrosamines, National Peanut Advisory Committee, and
Raisin Advisory Board (Leahy 1976). Both Congress and the president es-
tablish such committees, which are a valued resource in bringing greater
expertise, perspective, and legitimacy to administrative policymaking.
They also promote the democratic-constitutional values of participation
and representation in agency decisionmaking (Steck 1984). The system is
quite active. There are about 1,000 advisory committees. In fiscal year 2006,
they had 67,346 members, held over 7,000 meetings, and produced almost
1,000 reports (Center for Effective Government 2014).

Advisory committees have sometimes been considered a powerful “fifth
branch” of the government, the agencies being the fourth (US Senate 1978,
48, 217, 293, 299-300). Despite their acknowledged value, there is always
concern that they will be skewed in favor of some interests at the expense
of others, generate conflicts of interest, or exercise untoward influence over
the agencies.

The Federal Advisory Committee Act of 1972 seeks to reduce the poten-
tial for abuse. It requires that the membership of advisory committees be
“fairly balanced in terms of the points of view represented and the func-
tions to be performed” (sec. 5). It also specifies that the committees “will
not be inappropriately influenced by the appointing authority or by any
special interest” (sec. 5). The act promotes transparency through a number
of public notice, open meeting, and reporting requirements (see Chapter 5
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in this book). It does not apply to committees composed entirely of federal
employees.

The Federal Advisory Committee Act contemplates joint congressional
and executive management of the advisory committee system. Congressio-
nal committees are charged with reviewing the activities of those advisory
committees under their jurisdictions and determining whether they should
be merged with others, abolished altogether, or have their responsibilities
revised. The Office of Management and Budget (OMB) also has a role in
reviewing the status of advisory committees and issuing guidelines to im-
prove their effectiveness. Cost is also a concern. In fiscal 2006 the commit-
tees “cost the federal government more than $383 million in personnel,
travel and support expenses” (Center for Effective Government 2014).

Protecting Specific Interests and Values

The use of advisory committees is premised on the belief that many inter-
ests are well defined and coherent enough to be represented through direct
participation in agency policymaking, including establishing rulemaking
agendas. But what about interests and values that are so diffuse in the
economy and society that they are not readily amenable to such direct rep-
resentation? The federal government’s answer has been to protect them
through impact assessments or analyses in notice and comment rulemak-
ing. The Regulatory Flexibility Act of 1980 is a good example.

That statute requires agencies to analyze the effects of their rulemaking
on small entities, which include small governmental jurisdictions, not-for-
profits, and, most notably, businesses. Such entities often face a problem
in that they are exceptionally burdened by the compliance costs associ-
ated with across-the-board regulations for clean air and water, worker
safety, and other matters. Overall, small business has very strong support
in Congress. But specific small enterprises, such as mom-and-pop outfits,
are likely to be less effective than large firms in using their own resources
and/or relying on trade associations to protect their interests through daily
monitoring of the Federal Register for ANPRMs and NPRMs and subse-
quent submission of comments to the agencies.

The Regulatory Flexibility Act seeks to reduce small entities” vulnera-
bility to unduly burdensome, prohibitively expensive, and impractical
regulations by requiring the agencies to provide regulatory flexibility (Reg-
Flex) analyses, when relevant, in notice and comment rulemaking, along
with their proposed and final rules. Reg-Flex analyses focus on the impact
the rules will have on small entities and potential alternatives, if any, that
would be less burdensome. Enforcement is through the Small Business
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Administration, with limited opportunity for judicial review (Sargentich
1997, 124-126).

The Small Business Regulatory Enforcement Fairness Act of 1996
amended the 1980 act and strengthened the Reg-Flex process in a number
of ways. It broadens the scope of judicial review for aggrieved small enti-
ties. It also contains provisions requiring EPA and OSHA actively to seek
input from representatives of small entities. The act continues to apply
primarily to informal legislative rulemaking but also covers some Internal
Revenue Service interpretive rules.

The precedent set by the Regulatory Flexibility Act gained a foothold in
executive orders as well. President Ronald Reagan issued two such orders
in 1987: No. 12,606 required agencies to engage in assessments of the im-
pact of their proposed rules on “family values,” and No. 12,612 required
“federalism impact assessments.” Clinton followed suit in 1994 with a
similar order for environmental justice (No. 12,898). President George W.
Bush’s Executive Order 13,422 mandated that when agency rulemaking is
intended to correct a “market failure (such as externalities, market power,
lack of information),” that failure must be identified in writing (sec. 1[a]
[1]). President Obama’s Executive Order 13,514 requires agencies to iden-
tify and analyze the “impacts from energy usage and alternative energy
sources in all Environmental Impact Statements and Environmental As-
sessments” pursuant to the National Environmental Policy Act of 1969
(sec. 2[f][iv]). In 1998, Congress strengthened the family values emphasis
through the Assessment of Federal Regulations and Policies on Families
Act, noted in Chapter 1, which requires the agencies to engage in “family
policymaking assessments.” The executive orders on rulemaking are not
binding on the independent regulatory commissions, such as the Federal
Communications Commission and the Federal Trade Commission, which
nevertheless may comply voluntarily. Although not without controversy
as a matter of constitutional law, “the President . . . lacks distinct constitu-
tional power to manage these organizations [i.e., independent regulatory
commissions]” (Moreno 1994, 512). However, the orders do apply to EPA,
OSHA, and similar executive branch units.

The Paperwork Reduction Acts of 1980 and 1995 also bear mention.
They seek to control and reduce the enormous paperwork burden that fed-
eral rules and requirements thrust on society. In 1980, the OMB estimated
the overall burden at 1.5 billion hours (Skrzycki 1998, G2). By 1994, it had
apparently reached 6.5 billion hours and may have cost as much as 9 per-
cent of gross domestic product (Strauss et al. 1995, 872). The Paperwork
Reduction Acts require agencies to publish in the Federal Register for public
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comment notices of their intent to collect information. They must also es-
timate the burden their forms and related instruments impose. After com-
pleting these steps, if the agencies decide to proceed, they must submit
their proposals for collecting information to OMB’s Office of Information
and Regulatory Affairs. Their submissions must include considerations
of whether the information sought is duplicative or burdensome, creates
special hardships for small entities, and is clearly identified or defined.
The Office of Information and Regulatory Affairs (OIRA) works to pre-
vent the collection of unnecessary information by monitoring and coor-
dinating the agencies” use of forms and other devices. It has sixty days
to clear requests, which are approved for one year by default if it fails to
meet this deadline. OIRA’s disapproval is binding with two exceptions: it
is subject to judicial review if challenged as arbitrary and capricious, and
independent regulatory commissions can override OIRA’s rejection by a
majority vote of their commission or board members (Lubbers 1997, 116).
A public-protection provision prohibits penalizing anyone for failing to
respond to a federal information-collection instrument that was not prop-
erly subjected to the required clearance process.

The paperwork reduction process seems straightforward enough, if not
wholly adequate, in limiting the agencies” appetite for information. De-
spite the acts, the paperwork burden rose to 8.2 billion hours by 2002, in
part due to population growth (Ziegler 2003, 6). Like many administrative
law procedures, paperwork reduction can be used (or abused) politically
to achieve public policy objectives. In 2001, a Republican congressional
aide, working in concert with the head of OIRA, convened key business
lobbyists in an effort to “use obscure paperwork guidelines as a back-door
mechanism to gut long-established regulations” for air and water quality,
lead paint, truck safety, reporting the release of toxic substances, and fam-
ily and medical leaves. In short, “paperwork technicalities [are] an excuse
to review otherwise untouchable rules” (Grunwald 2001).

This experience with paperwork reduction makes the idealized leg-
islative model look less ideal. As suggested earlier, there are apt to be
important value trade-offs in rulemaking processes. The Federal Advi-
sory Committee Act’s reporting and transparency provisions encumber
the use of such committees, albeit in an effort to promote democratic-
constitutional values. Efforts to protect particular interests and values
through impact assessments and paperwork review consume time and ef-
fort. Some scholars wonder whether, in the aggregate, the addition of so
many administrative law requirements to the APA’s basic process for in-
formal rulemaking has such an inhibiting effect that a “‘regulatory impact
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analysis’ impact analysis would be useful in deciding whether to under-
take any further such requirements” (Strauss et al. 1995, 217)! Yet rulemak-
ing has been further complicated by presidents.

Executive Efforts to Influence Federal Agency Rulemaking

Legislative rulemaking by administrators occupies a somewhat uncom-
fortable place in the constitutional structure. When Congress exercises its
legislative powers by enacting laws, the president has a veto. This gives
the chief executive considerable bargaining power with Congress, which
needs a two-thirds majority in both chambers to override vetoes. When
Congress delegates its legislative authority to the agencies, the president
has no formal veto power over their rules. The 1981 Model State Admin-
istrative Procedure Act provides that a governor may “rescind or suspend
all or a severable portion of a rule of an agency,” and some states autho-
rize their attorney general to review rules (sec. 3-202; Bonfield 1993, 180).
However, the federal APA has no equivalent provisions. Presidents need
other means of promoting their policy agendas and coordinating executive
branch activity. To a large extent, they rely on their political appointees
for these purposes. President George W. Bush strengthened control over
rulemaking by requiring that executive branch agencies’ regulatory policy
offices be managed by political appointees with responsibility for super-
vising rules and guidance statements (Executive Order 13,422 2007; Pear
2007). Beginning in earnest during President Richard Nixon’s administra-
tion, presidents have also turned to administrative law devices.

Nixon established a lasting precedent by authorizing the Office of Man-
agement and Budget to undertake quality-of-life reviews of proposed ad-
ministrative regulations. The reviews focused on the regulatory objectives,
costs and benefits, and plausible alternatives to proposed measures. Pres-
ident Gerald Ford followed Nixon’s precedent by requiring the agencies
to send inflation impact statements to OMB along with their proposed regu-
lations. But it was President Jimmy Carter who ratcheted up presidential
control of agency rulemaking toward contemporary standards.

Carter established the Regulatory Analysis Review Group to review
agency rulemaking proposals likely to cost industries at least $100 million
per year. Among its purposes were improving the analysis supporting pro-
posed regulations and assuring consideration of the least costly alternatives
(Kerwin 1999, 123). Carter’s Executive Order 12,044 (1978) established the
Regulatory Council, composed of the heads of the agencies most active in
regulation, to coordinate administrative rulemaking and assess the cumu-
lative effect of regulations. The order also called on the agencies to publish
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a regulatory agenda twice a year, write regulations in plain and simple
language, increase outside participation in the development of regulations,
prepare economic impact analyses for all significant regulations, and peri-
odically review the efficacy of existing regulations. OMB was responsible
for agency compliance, though actual review was typically conducted by
the review group.

President Reagan followed Carter’s lead and put OMB at the center of
much federal rulemaking. Executive Orders 12,291 (1981) and 12,498 (1985)
centralized executive control of covered rulemaking in OIRA. Under the
orders’ combined provisions, agencies had to submit draft and final regu-
latory analyses, regulatory agendas, and major proposed and final rules to
OIRA for review. Unless prohibited by a specific statute affecting a policy
area, rulemaking had to incorporate cost-benefit analysis. Agency heads
retained final authority to proceed with rulemaking but were required to
explain any noncompliance with OIRA’s recommendations (Warren 1996,
279). Although compliance was the norm, this arrangement stuck to the
letter of constitutional precedent, which allows Congress to vest legal au-
thority specifically and directly in the agencies rather than in the president
for subdelegation to them (Kendall v. United States 1838).

Observers agree that Reagan’s approach had a permanent impact on
presidential direction and control of federal rulemaking (Warren 1996,
279; Kerwin 1999, 126). President George H. W. Bush (Bush I) (1989-1993)
retained Reagan’s initiatives and also appointed a Council on Competi-
tiveness to review selected major rules. President Clinton revoked the Rea-
gan orders but adhered to their general direction regarding OMB review,
though with more transparency in OIRA’s operations (Executive Order
12,866 1993).

President George W. Bush (Bush II) subscribed to “unitary executive
branch theory,” which contends that the president has constitutional power
to personally exercise legislative authority congressionally delegated to
executive branch agencies. In other words, although Congress may dele-
gate its lawmaking power to agencies with the expectation that they will
use their scientific, economic, and public policy expertise to fashion rules
for environmental protection and sustainability, occupational health and
safety, safe pesticides, economic performance, and so forth, such rulemak-
ing authority can be used by the president, personally or through political
appointees, to write the rules (Rosenbloom 2010). Bush II's efforts to con-
trol rulemaking began in controversy on the very day of his first inaugura-
tion (January 20, 2001), when his White House chief of staff, Andrew Card
Jr., issued a memorandum asking the agencies to postpone the effective
date of final rules for sixty days. The new administration wanted to review
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what many viewed as last-minute efforts to write final rules before the
presidential transition. Bush II was building on a precedent set by Reagan
in Executive Order 12,291, which imposed a sixty-day moratorium on new
rules. Upon taking office, Bill Clinton also slowed “regulations that were
underway, including those on the verge of becoming final, without touch-
ing any completed rules about to take effect” (Goldstein 2001, A6).

The Bush II administration also sought to strengthen OMB review in
five main ways. First, it favored more openness through use of the Internet
to enable “the public to scrutinize how [OMB] use[s] science and econom-
ics to stop bad rules and help agencies craft better ones” (Graham 2002).
Second, OIRA intended to hire more scientists and engineers to join its stat-
isticians, economists, and information technologists in analyzing agency
rulemaking proposals. Third, OIRA planned to cajole the agencies into
doing higher-quality regulatory analyses. Fourth, OMB took a proactive
role in rulemaking by issuing “prompt letters” “to identify publicly areas
where agencies might improve regulatory policies” (Graham 2002). For ex-
ample, one such letter speeded up the FDA’s work on a food-labeling rule
for trans fatty acids. Finally, OMB initiated a broad effort to require that
the data on which rulemaking is based are “reproducible, or at least highly
transparent, about research design, data sources and analytical methods”
(Graham 2002).

These presidential efforts to supervise or control rulemaking are
largely prospective. President Obama added a role for OIRA in oversee-
ing agency plans to review “existing significant regulations” as part of his
administration’s overall effort to improve rulemaking and regulation (Ex-
ecutive Order 13,563 2011, sec. 6[b]). Generally, however, what is known
as the “regulatory ratchet” dictates that rules are aggregative or accre-
tive and “rarely recede” because deleting or modifying older rules is a
low priority, cost-ineffective use of agency resources, potentially subject
to unnecessary political controversy, and just plain “boring work” (Bar-
dach and Kagan 1982, ch. 7). Under considerable pressure from President
Clinton and Vice President Al Gore’s National Performance Review in
the 1990s, the ratchet was partly reversed with the elimination of 16,000
pages of outdated regulations in the Federal Register and revision of 40
percent of the remaining rules (National Performance Review 1995). Con-
sequently, Obama’s effort to institutionalize rule deletion and revision
bears watching.

The logic behind presidential efforts to coordinate agency rulemaking
and improve the quality of rules is clear. Nevertheless, presidents continue
to face significant hurdles in gaining full mastery over agency rulemaking.
As administrative law scholar Kenneth Warren (1996, 279-281) reminds us,



Conclusion: The Philosopher’s Stone Versus the Bubble Effect 85

with specific reference to Reagan, there are several limits to presidential
authority over legislative rulemaking:

1. The independent regulatory commissions “promulgate thousands
of major rules profoundly affecting public policy areas,” but their
rulemaking is largely unaffected by executive orders (see also Moreno
1994). Requests that they voluntarily comply tend to be ignored.

2. Reagan’s executive orders did not apply to formal rulemaking, and,
more generally, executive orders cannot override statutory or consti-
tutional requirements affecting such rulemaking.

3. Bureaucratic inertia along with legal obstacles (and, one might add,
agency support in Congress) make centralized control of the rulemak-
ing process very difficult.

4. Reagan’s deregulatory agenda faced a substantial number of setbacks
in court. Essentially, it takes informal rulemaking, or at least a co-
gently reasoned analysis, to rescind final rules. A new administration
cannot simply terminate rules promulgated by its predecessors (Mo-
tor Vehicle Manufacturers Association of the United States, Inc. v. State
Farm Mutual Automobile Insurance Co. 1983; see Chapter 6).

With reference to Warren’s third point above, it should also be noted that
executive orders, as in No. 13,514, may contain a provision making them
legally and therefore judicially unenforceable by explicitly stating that they
do not “create any right or benefit, substantive or procedural, enforceable
at law or in equity by any party against the United States, its departments,
agencies, or entities, its officers, employees, or agents, or any other person”
(sec. 20[d]). Consequently, the penalties, if any, that agencies and their per-
sonnel face for not adhering to the orders’ requirements are political. Yet
it may be politically infeasible for presidents and their top aides to try to
compel enforcement by taking action against career employees with civil
service protection against dismissals and demotions and political execu-
tives (appointees) who may enjoy congressional, interest group, or stake-
holder support.

Despite such obstacles, the decades-old presidential effort to gain greater
control over administrative rulemaking is likely to continue—often conten-
tiously—through the current administration and beyond.

Conclusion: The Philosopher’s Stone Versus the Bubble Effect

During congressional debate on the APA in 1946, Senator Homer Fergu-
son, a Michigan Republican, predicted that “there will be fewer complaints
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because of the activities of governmental agencies if they will attempt to
live within the rules and regulations laid down by Congress” (US Congress
1946, 2205). Maybe, but complaints about federal rulemaking still abound.
Finding the “best” process is like searching for the philosopher’s stone.
Rulemaking procedures are not neutral. They inevitably involve important
value trade-offs. They also advantage some interests and participants while
disadvantaging others. Members of Congress, presidents, administrators,
and interest groups will tend to support procedures that favor their policy
preferences and contest those that hinder them. Pressure will be brought
to bear wherever key policy decisions can be made, blocked, or reversed.
Interests that are able to influence rulemaking agendas and criteria, such
as through the use of cost-benefit or Reg-Flex analysis, will do so; others,
lacking the same avenues of influence, may turn to the courts to achieve
their objectives. As a former OIRA official candidly summed up misuse
of the Paperwork Reduction Acts for political gain, “The paperwork is a
way in, you know?”—a way in to gut rules opposed by favored lobbyists
(Grunwald 2001). Both before and after 1946, changing federal rulemaking
has been like trying to squeeze an air bubble in a clear plastic tube. Putting
pressure on it in one place moves the point at which it can be squeezed to
another.

Additional Reading

Kerwin, Cornelius, and Scott Furlong. Rulemaking: How Government
Agencies Write Law and Make Policy. 4th ed. Washington, DC: CQ Press, 2010.

Lubbers, Jeffrey. A Guide to Federal Agency Rulemaking. 4th ed. Chicago:
ABA Press, 2006.

Discussion Questions

1. Almost all observers agree that federal legislative rulemaking has be-
come highly complex and even convoluted. If you could change one or two
aspects of the current processes to simplify rulemaking, what would you
do? Why?

2. Presidents have used executive orders to add protection of specific
interests and values, such as environmental justice, to legislative rulemak-
ing. Do you think presidents should have the authority to do so in view of
the fact that legislative rulemaking is based on congressional delegations
of legislative authority, and if Congress wants to protect these values, it can
do so in the delegations or by separate statutes? Why?
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3. The Paperwork Reduction Acts notwithstanding, the amount of pa-
perwork that federal agencies thrust on the American public keeps grow-
ing. Federal income tax forms are one of the most time-consuming and
intrusive paperwork requirements that most Americans fill out. Can you
recommend ways of simplifying the form you use? If so, what are they? Do
they involve rewriting tax law?
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Evidentiary Adjudication
and Enforcement

Adjudicating Cinderella:
A Case of Deceit, Abuse, and Due Process

The Federal Trade Commission (FTC) has legal authority to initiate and de-
cide cases against firms it believes are engaging in unfair and deceptive busi-
ness practices. In the late 1960s, the FTC charged Cinderella Career College
and Finishing Schools, Inc. (Cinderella) with thirteen counts of false adver-
tising and deception. These included Cinderella’s questionable claims that

e Miss USA 1965 owed her success to Cinderella’s program

e Cinderella’s courses qualified students to become retail buyers and
airline hostesses and to assume executive positions

e Cinderella was the official Washington, DC, headquarters for the
Miss Universe beauty pageant

e Cinderella was a college

e Cinderella’s placement services rarely failed

The FTC also accused Cinderella of using high-pressure and misleading
sales tactics on prospective students. In short, the FTC deemed Cinderella a
cheat that should be exposed and forced to stop preying on naive teenage girls.

The FTC prosecuted Cinderella at a hearing within the FTC itself, pre-
sided over by an independent hearing examiner. The hearing took sixteen

89
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days, during which 247 exhibits were introduced, 52 witnesses appeared,
and 1,810 pages of testimony were taken. The hearing examiner’s 93-page
initial decision absolved Cinderella of all charges. The FTC had “failed to
prove by a preponderance of reliable, probative and substantial evidence”
that Cinderella deceived.

The FTC’s prosecutor (the complaint counsel) appealed the initial de-
cision to the full commission, that is, to the five FTC commissioners. In
this type of proceeding, the commissioners may substitute their own deci-
sion for that of the hearing examiner. The commission was chaired by Paul
Rand Dixon, who had no love for Cinderella. In a well-reported speech to
members of the National Newspaper Association, he cited Cinderella’s ads
as exemplars of deception and urged his audience to stop printing such
material: “Granted that newspapers are not in the advertising policing
business, their advertising managers are savvy enough to smell deception
when the odor is strong enough.” He specifically mentioned “carrying ads
that offer college educations in five weeks, fortunes by raising mushrooms
in the basement, getting rid of pimples with a magic lotion, or becoming an
airline’s hostess by attending a charm school.” Dixon’s remarks were made
after FTC staff had given notice that the hearing examiner’s initial decision
would be appealed to Dixon and the other commissioners.

With Dixon in charge, Cinderella fared poorly at the commission level.
The commissioners sustained six of the FTC’s original charges and ordered
Cinderella to cease and desist from engaging in the illegal practices cov-
ered. They reached this decision with scant attention to the transcript and
outcome of the earlier proceeding. Instead of wading through the volumi-
nous record before them, the commissioners decided “to independently
analyze—and without assistance from consumer or other witnesses—the
challenged advertisements and their impact.” Consequently, it became
“unnecessary” for the commissioners “to review the testimony of . . . ex-
pert and consumer witnesses.” Believing that the commissioners knew de-
ception when they saw it, “the Commission [relied] on its own reading and
study of the advertisements to determine whether the questioned repre-
sentation [had] the capacity to deceive.”

Cinderella took the case to court on the grounds that the FTC had egre-
giously violated constitutional due process by (1) making its decision with-
out reference to the record produced by the hearing, and (2) allowing Dixon
to participate in deciding the appeal. The Court of Appeals for the District
of Columbia Circuit agreed that it was “preposterous for the Commission to
claim a right to ignore that evidence [relied upon by the hearing examiner]
and, with more daring than prudence, to decide a case de novo [anew]” as it
did with Cinderella. In plain English, “the Commissioners are not free to boil
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over in aggression and completely dismiss [the hearing] proceedings either
because they are dissatisfied with the outcome, or for any other reason.”

The court also had some choice words for Chairman Dixon, who, in its
view, was no Prince Charming. He had failed to recuse (disqualify) himself
in other cases, and with obvious frustration the court found “it hard to be-
lieve that . . . Chairman Dixon is so indifferent to the dictates of the Courts
of Appeals that he has chosen once again to put his personal determination
of what the law requires ahead of what the courts have time and again
told him the law requires.” It rebuked him for exercising “questionable
discretion and very poor judgment indeed,” being “sensitive to theory but
insensitive to reality,” and distorting the law “beyond all reasonable inter-
pretation” or just ignoring it altogether.

In reiterating the fundamental legal principle requiring recusal, the
court noted that “it requires no superior olfactory powers to recognize that
the danger of unfairness through prejudgment is not diminished by a cloak
of self-righteousness.” Disqualification is necessary when “a disinterested
observer may conclude that [the agency] has in some measure adjudged
the facts as well as the law of a particular case in advance of hearing it.”
Moreover, agency adjudications “must be attended not only with every
element of fairness but with the very appearance of complete fairness.”

The court held that the FTC had violated Cinderella’s constitutional due
process. The commissioners should have taken the whole record into ac-
count and also excluded Dixon from the appeal. Some seventeen months
after the commission issued its final order, Cinderella won a reprieve (Cin-
derella Career and Finishing Schools, Inc. v. Federal Trade Commission 1970,
584-586, 588, 591-592).

What Is Evidentiary Administrative Adjudication?

The violations of due process in Cinderella are atypical, but otherwise the
case provides a good illustration of evidentiary administrative adjudication.
An evidentiary adjudication is a proceeding—typically a hearing of some
kind—in which evidence is adduced and law applied in determining the
rights and obligations of individuals, corporations, and other entities. Ev-
identiary adjudication is used in a very wide variety of administrative de-
cision making, including

® Determining individuals’ eligibility for benefits

® Resolving charges of unfair or illegal economic, personnel, and labor
relations practices

¢ Granting or denying licenses
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¢ Challenging the award of a government contract

* Enforcing laws and agency regulations to protect the public, the en-
vironment, businesses, and other entities against harmful practices,
threats, and dangers

The product of an evidentiary hearing is an order.

The structure and process of agency evidentiary adjudication is broadly
controlled by procedural due process under the US Constitution’s Fifth and
Fourteenth amendments, as well as by administrative law provisions. Ad-
judications controlled by sections 554, 556, and 557 of the Administrative
Procedure Act (APA) of 1946 are called “formal.” As in Cinderella, adjudica-
tion may involve an elaborate hearing, with personal appearances and live
testimony, as well as an appeals process. However, it may also be confined
to written submissions and very limited opportunity for review. Unlike
notice and comment rulemaking, where the model seeks to replicate an
idealized version of how legislatures in the United States make law, ad-
ministrative evidentiary adjudication is not intended to match courtroom
procedure. Rather, the objectives are fourfold: (1) to achieve fundamental
fairness, (2) to adjudicate cases competently, (3) to resolve conflicts and
cases efficiently, and (4) to accomplish all of the foregoing while enhancing,
or at least not impeding, organizational performance.

Fairness is usually gauged in terms of how the parties to an adjudication
believe they were treated. Competence is measured by the extent to which
hearing examiners and agencies’ decisions are upheld on appeal. Efficiency
is essentially timeliness. Organizational performance can involve any number
of factors, including the impact of adjudication on resources, coherent deci-
sionmaking, and personnel systems. In practice, it is difficult for adjudica-
tory systems to excel in all four dimensions simultaneously.

Discussions of adjudication are often confusing. First, under the APA,
there is overlap in the provisions for formal rulemaking and evidentiary
adjudication. Formal rulemaking is an adjudicatory procedure. However,
it is apt to focus on legislative facts or general policy concerns, such as
whether a proposed rule is necessary or cost-beneficial. Legislative facts
may involve empirical or scientific matters, such as how to eliminate bot-
ulism in smoked whitefish. However, they do not pertain to the conduct
of specific individuals or entities like Cinderella. Evidentiary adjudication,
by contrast, focuses on adjudicative facts, which are concerned with indi-
vidual motive, intent, and behavior. Whether individuals should have a
right to cancel a contract with a school like Cinderella within a day or two
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of signing it is a legislative fact; whether Cinderella engaged in deceptive
advertising is an adjudicative fact.

Evidentiary adjudication also differs from formal rulemaking in that it is
retrospective rather than prospective. It deals with past and/or continuing
conduct. By contrast, rulemaking—both formal and informal—addresses
matters in the future. Another distinction is that evidentiary adjudication
deals with specific parties, whereas rulemaking has general applicability. A
rule prohibiting false advertising applies broadly throughout the economy;
an evidentiary adjudication to determine whether a firm has violated the
rule is specific, as in Cinderella.

A second source of confusion is that although evidentiary adjudica-
tion and rulemaking are analytically distinct, as just described, in practice
sometimes they may be used interchangeably to achieve identical policy
outcomes. The main problem is that although evidentiary adjudication ap-
plies directly only to the parties to a case and is retrospective, the decision
reached will presumably apply to others in the future. For example, the
National Labor Relations Board (NLRB) adjudicates charges of unfair labor
practices by unions and businesses. Many cases are repetitive, dealing with
the same basic fair labor practice principles, and the evidentiary adjudica-
tion merely determines the facts (e.g., Did the union organize an employee
“sick-out,” or did a large number of bargaining unit employees catch the
flu at once?). Some cases, however, known as cases of first impression, will
raise altogether new issues. When this occurs, the evidentiary adjudication
will necessarily deal with legislative facts: Is the practice unfair under the
governing statute? It will also address adjudicative facts: Did the union or
business engage in it? When adjudication of a case of first impression by
the NLRB determines that the labor practice at issue is unfair, the immedi-
ate and direct effect is on the parties to the dispute (i.e., the union and the
company). Nevertheless, if the board is consistent, then the unfair prac-
tice in question will be prohibited in the future just as surely as if it had
been outlawed through rulemaking. And the prohibition will apply to all
other firms and unions under the NLRB's jurisdiction. Many believe that in
such circumstances adjudication should be avoided because it is inferior to
rulemaking as a vehicle for administrative policymaking.

Criticisms of Adjudication

Administrative adjudication is frequently criticized from two perspectives:
legal and administrative.
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Legal Perspectives

Administrative law scholars generally disfavor policymaking through
agency adjudication in cases of first impression. First, it is a kind of “dog
law” because notice is inadequate. Like a dog being trained, parties to an
adjudication find out after the fact that they have done something wrong.
The retroactive quality of such decisions fits uncomfortably with due pro-
cess and other principles of US law. Unless specifically constrained by
law, agencies usually have the choice of proceeding by adjudication or
rulemaking. However, when adjudication results in a new regulation of
general applicability, a court may sometimes direct an agency to engage
in rulemaking instead (Ford Motor Company v. FTC 1981; see Warren 1996,
304).

Second, regulations and legal principles established through adjudica-
tion may be buried in hundreds or thousands of adjudicatory decisions.
These form a kind of agency-specific case law that is difficult to master and
far less accessible than agency rules. One may have to analyze a large num-
ber of agency adjudicatory decisions to know what is prohibited and why.
Even then, it will sometimes be unclear whether a more recent decision has
effectively overruled or modified an earlier one.

Third, evidentiary adjudication is not a participatory problem-solving
exercise. The APA provides that in adjudication and other matters, “so far
as the orderly conduct of public business permits, an interested person may
appear before an agency” (sec. 555[b]). In terms of adjudication, the word
“interested” may be interpreted broadly. It may also be restricted to those
potentially so adversely affected by an agency’s adjudicatory decision as to
have standing to challenge it in court (see Chapter 6). The appearance may
be in the form of a written statement or legal brief, as well as live testimony
and other direct participation in the hearing. However, in many instances
participation will be limited to the parties directly involved and the experts
and witnesses who testify. When controversial policy choices are involved,
greater participation is apt to be generated through rulemaking than by
adjudication. Less participation can limit the amount of information and
range of perspectives available to the agency decisionmakers. This prob-
lem is compounded by adversary procedure, which inhibits the parties
from volunteering anything that may weaken their cases. The agency deci-
sion must be supported by the record, but what goes into the record may
be less than sufficient for making complex policy decisions.

Fourth, agency adjudicatory decisions may be inconsistent with one
another because different hearing examiners, administrative law judges
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(ALJs), and other decisionmakers come to disparate conclusions in similar
cases. Federal agencies hold millions of hearings annually (Warren 2011,
257). The odds of deciding them with complete consistency are extremely
low. This can be frustrating not only for the parties involved but also for
reviewing courts. For instance, in a case involving the Federal Labor Rela-
tions Authority (FLRA), a court complained, “In the two cases at hand, the
effects of the FLRA'’s failure adequately to set forth its governing rule are
clear. With respect to the identical violation, one ALJ awarded back pay;
the other did not. . . . The confusion and inconsistency within the Author-
ity itself is abundantly evident” (Professional Airways Systems Specialists,
MEBA, AFL-CIO v. FLRA 1987, 860).

Finally, oversight of agency adjudication is difficult, especially compared
to rulemaking. Congressional committees cannot engage in direct discus-
sion with agency adjudicators about pending cases or those being heard. If
Congress is dissatisfied with the policy direction of an agency’s adjudica-
tory ordermaking, its primary recourse is to rewrite the pertinent statutes.
Neither can an executive unit like the federal Office of Management and
Budget (OMB) do much to steer or coordinate agency adjudicatory deci-
sionmaking. Political executives—hence the governors and presidents who
appoint them—have limited controls over ALJs and other hearing examin-
ers. The ability of elected chief executives to affect the direction of agency
adjudication is also weakened by the fixed and staggered terms and bipar-
tisan composition of many boards and commissions.

Administrative Perspectives

A second set of criticisms of evidentiary adjudication focuses more on the
administrative difficulties in achieving high levels of the values mentioned
earlier: fairness, efficiency, competence, and neutral or positive effect on
organizational performance. The federal personnel system, which uses ev-
identiary adjudication in its equal employment opportunity (EEO), labor
relations, and merit systems protection programs, is illustrative.

Federal EEO adjudication has been particularly problematic. Histori-
cally, only a very small percentage of the thousands of cases filed annually
have resulted in clear findings of discrimination. For instance, in fiscal year
2011, of the 17,436 complaints of prohibited discrimination closed, only 1.2
percent (212) resulted in findings of discrimination. In part this is because
the US Equal Employment Opportunity Commission (EEOC), which has
adjudicatory and oversight responsibility for federal EEO, emphasizes
alternative dispute resolution (ADR) such as mediation and conciliation.
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However, among the 36,642 employees who completed the first step in the
EEO complaint processing system—counseling—20,846 (57 percent) did
not go on to file formal complaints. Agencies offered 78 percent of those
who completed counseling an opportunity for ADR, which was accepted
by 48.6 percent (17,822) (EEOC, n.d.). Therefore, of the total number who
received counseling, more than half neither filed formal complaints nor
engaged in ADR. Precisely why these employees did not continue with
the complaint process is unknown. The issues may have been resolved, or
counselors or others may have dissuaded the complainants from continu-
ing, for both good and bad reasons. According to the American Federation
of Government Employees, agency EEO investigations, which could pro-
vide evidence of discrimination, are a sham—*almost a complete waste of
time” (Shafritz et al. 2001, 537-541).

Other data suggest that there is a broad perception among federal em-
ployees that the personnel system is less than a model of fairness, and, im-
portantly for adjudication, employees who say they have been personally
subject to prohibited discrimination do not necessarily file complaints. In
1996, only a minority of all federal employees agreed that their agencies
had “no problem, or a minor one, in providing fair and equitable treat-
ment” (US Merit Systems Protection Board [MSPB] 1997, 8-9). Only 21 per-
cent of African Americans could say that about their agencies, as could
about 30 percent of Hispanics, Asian Pacific Americans, and Native Ameri-
cans. Among non-Hispanic whites, less than half—43 percent—shared this
perspective (US MSPB 1997, 8-9). In 2000, 54 percent of African American
civilian federal employees thought their group was extensively or moder-
ately subject to “flagrant or obviously discriminatory practices”; 31 percent
of Hispanic employees, 27 percent of Native American employees, and 23
percent of Asian Pacific American employees thought the same with re-
gard to their groups (US MSPB 2002a, 3). In 2013, the Merit Systems Pro-
tection Board (MSPB) reported that “about one in four Federal employees
believe their supervisor practices favoritism” (2013, ii).

When these generalized perceptions are translated into concrete knowl-
edge and experience, the extent of prohibited discrimination appears to
be much more limited. For example, in 2011, the MSPB reported that 9.1
percent of respondents indicated that within the past two years an agency
supervisor had “discriminated in favor or against someone in a person-
nel action based on race”; 3.4 and 7.8 percent said the same with regard
to discrimination based on national origin and gender, respectively. Even
smaller percentages of the respondents claimed to have personally expe-
rienced discrimination: 4.6 percent based on race, 2.1 percent based on
national origin, and 3.9 percent based on gender (Naff, Riccucci, and Fox
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Freyss 2014, 355). However, each of these percentages is greater than the
1.33 percent of all executive branch employees who initiated EEO counsel-
ing in fiscal year 2011. In other words, although prohibited discrimination
based on these factors in the federal service is far from pervasive, more
federal employees say they have personally experienced it than use the
EEO complaint system.

Studies of sexual harassment in the 1980s and 1990s revealed some rea-
sons why a significant number of federal employees fail to file complaints.
Employee surveys indicated that more than 40 percent of all female and
about 19 percent of all male civilian employees were likely to be sexually
harassed during any given two-year period. Of these, only 6 percent took
formal action. Why? Many gave one or more of the following reasons for
not filing formal charges: the harassment was not serious enough (50 per-
cent); it would make the work situation unpleasant (29 percent); nothing
would be done about it (20 percent); confidentiality would be breached
(19 percent); and it would have adverse career ramifications (17 percent).
Eight percent thought the victim would be blamed (US MSPB 1995, figure
1, tables 7, 10, 11).

The EEO complaint processing system also scores low on efficiency. It
generally takes agencies a year or longer to close complaints. In the 1990s,
it took the EEOC an average of 707 days to close complaints from its own
workforce (Shafritz et al. 2001, 537; Rivenbark 1998, 3)! In fiscal 2011, the
agency took an average of 378 days to complete appeals, and the average
age of pending appeals in its backlog was 284 days (EEOC, n.d., 2[b][i]).
Long processing times mean that employees may be at work for extended
periods with the supervisors they have accused of discrimination while
their cases slowly wend their way through the complaint system. This also
bears on employees’ reluctance to file complaints and the overall fairness
of the EEO adjudicatory system.

The handling of EEO complaints weakens the federal personnel system’s
adjudicatory performance on the dimensions of fairness and efficiency. The
difficulty of establishing competence was best illustrated by the FLRA. Al-
though its record has since improved, between 1979 (when it was created)
and 1987, the FLRA was overruled in slightly more than half the reported
cases in which the federal courts reviewed its decisions on substantive le-
gal issues (as opposed to procedural matters). In one case, the court sent
the case back to FLRA with instructions to “address and resolve the conflict
[in its decisions] candidly and in a manner that persons affected by the
Authority’s decisions can comprehend” (American Federation of Government
Employees, Local 32 v. FLRA 1985, 506). In another, the court would not say
FLRA’s interpretation was wrong, only that “it was assuredly not right for
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the reasons stated” (National Association of Government Employees v. FLRA
1985, 1227). FLRA’s problem was not bias against unions or management
but an inability to adjudicate coherently (Rosenbloom 1992).

The federal government’s adverse action system exemplifies how adju-
dication that works well in terms of fairness, efficiency, and competence
may have a substantial detrimental impact on organizational performance.
The adverse action system is designed to ensure that disciplinary measures
against employees, including dismissals, comport with merit system re-
quirements. Agency decisions may be appealed to the MSPB, whose ad-
judicatory decisions form a major component of federal personnel policy.
The MSPB generally has received high marks for fairness, efficiency, and
competence (Vaughn 1992). For instance, in 1997, a remarkable 96 percent
of the 444 MSPB decisions appealed to federal court were upheld without
modification (US MSPB 1998, 4). However, it is widely believed that merit
system adjudication dampens agency performance. In 1996, 28 percent of
federal supervisors were unwilling to take adverse actions against em-
ployees, even though they considered them warranted. Among the multi-
ple reasons cited were the time required to go through the adverse action
process (67 percent), lack of support by upper management (62 percent),
impact on the work group (48 percent), the prospect of facing an EEO com-
plaint (40 percent), lack of familiarity with procedures (25 percent), and the
cost to the agency if the employee appealed (18 percent) (US MSPB 1998,
4). At the same time, a majority of supervisors (59 percent) and employees
(51 percent) agreed that “their agencies have a major problem . . . separat-
ing employees who cannot or will not improve their performance to meet
required standards” (US MSPB 1997, 7). In 2008, the US Office of Personnel
Management found that 37 percent of federal employees disagreed with
the statement “In my work unit, steps are taken to deal with a poor per-
former who cannot or will not improve.” Only 30 percent agreed, while
27 percent neither agreed nor disagreed, and 7 percent answered that they
did not know (US Office of Personnel Management 2008, table 3; percent-
ages exceed 100 percent due to rounding). As recently as April 2013, the
poor-performer issue was still in the news (T. Fox 2013).

The legal and administrative problems with adjudication reviewed
above are inherent and substantial. As a policymaking format in cases of
first impression, adjudication has intrinsic shortcomings. The difficulties
illustrated by evidentiary adjudication in the federal personnel system are
also endemic. They cannot be attributed to the newness of systems, inex-
perience, or the federal government’s inability to provide adequate human
and financial resources. Where underfunding exists, it may be due as much
to inadequate agency performance as to a lack of congressional support for
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a particular adjudicatory program. If adjudication is so problematic, then
why use it?

Why Adjudicate?

Adjudication is used primarily for five overlapping reasons: (1) agency
convenience, (2) advantages presented by incrementalism, (3) suitability
for resolving conduct and application cases, (4) equity and compassion,
and (5) satisfaction of constitutional procedural due process.

Agency Convenience

Despite its costs and difficulties, adjudication has several advantages for
agencies. It generally affords them considerable flexibility in enforcing
policy. This is especially true when agencies have the discretion to initiate
cases and invest their enforcement resources wherever they deem most ap-
propriate. In Cinderella, the court chided Chairman Dixon for “pouncing on
the most convenient victim” (Cinderella Career and Finishing Schools, Inc. v.
FTC 1970, 591). Such an enforcement strategy may or may not be less effi-
cacious than tackling a more substantial and visible firm. Picking easy cases
that can be adjudicated relatively quickly may help an agency recruit high-
quality, newly minted lawyers who want to gain experience and build win-
ning records before moving to the private sector. Cases against large, promi-
nent firms may have a great impact, but they can also consume an inordinate
share of agency resources. The key point is that whatever the court thought
about the appropriateness of the FTC’s move on Cinderella as a legal matter,
the choice of where to invest enforcement resources ordinarily lies with the
agency unless its actions violate statutory or constitutional restrictions.

When agencies have broad discretion because there is no clear law to
apply, they may find it easier to change policy by adjudicating than by
rulemaking. Rulemaking and rule rescission are publicized through the
Federal Register. They can prompt comments from any person, group, or
entity that cares to offer them. Broad participation, coupled with require-
ments for cost-benefit or various impact analyses, can make establishing
a satisfactory rulemaking record arduous. Adjudication generally attracts
less public attention. As noted earlier, participation can be restricted, and
adjudication is subject to weaker legislative and executive oversight than
rulemaking. Agency adjudicators are not required to consider the impact
of their decisions on sets of specific policy concerns that are extraneous to
their agencies’ core missions, such as environmental justice, families, pro-
tecting small business, and federalism.
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Adjudication also affords agencies flexibility in that it is difficult to win
legal challenges against incremental—or even abrupt—policy changes
introduced in individual adjudicatory decisions. An agency can usually
distinguish the basis of a new adjudicatory order from an earlier prece-
dent in terms of the specific facts, changes in public policy or economic
concerns, technological developments, and other considerations that a ra-
tional decisionmaker should take into account. As Supreme Court Justice
Felix Frankfurter once said, adherence to precedent “is not, to be sure, an
imprisonment of reason” (United States v. International Boxing Club of New
York, Inc. 1955, 249). Moreover, the parties to whom a policy is first applied
through adjudication may assume that it will bind others in the future.
They may therefore decline to challenge the agency for being inconsistent
or discriminatory. It may take years to see if the assumption is correct. Us-
ing adjudication, in 1969 the Federal Communications Commission (FCC)
required the Boston Herald-Traveler newspaper to divest itself of Boston TV
station 5 on the basis that “it is important in a free society to prevent a
concentration of control of the sources of news and opinion” (Woll 1977,
81). The reviewing court held that the decision was within the FCC’s dis-
cretion. However, the FCC’s decision turned out to be anomalous: “In case
after case, the FCC has permitted media concentration that directly con-
tradicts its Boston Herald-Traveler decision, and the Court of Appeals has
upheld the Commission in every case” (Woll 1977, 83). By the time it was
clear that the Herald-Traveler had been singled out, it was too late for the
newspaper to take effective legal action against the FCC.

Multiheaded boards and commissions may especially prefer adjudica-
tion to rulemaking when they have highly fragmented policy preferences
or are uncertain about the direction in which their agency should move.
Adjudication provides board members and commissioners with a forum
to resolve their policy differences and arrive at compromises, often in an
incremental fashion. Each can explain why he or she would decide the
case in a certain way and what the policy and other advantages would be.
A board or commission that would become deadlocked in a rulemaking
might nevertheless be able to carry out its functions through case-by-case
adjudication.

Advantages Presented by Incrementalism

When an agency is charged with regulating and implementing law in a
new or uncertain field of public policy, incrementalism may be advanta-
geous. This is especially true when a legislative delegation is particularly
vague or a technology is new and in flux. For instance, an agency might
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find the task of defining the “public interest” or “unfair” practices daunt-
ing, especially when it is just beginning to deal with a policy area. The
meaning of such terms is not self-evident. If it were easy, the legislature
probably would have defined key terms in the relevant statute. It is often
precisely because terms like “public interest,” “convenience,” “necessity,”
“just cause,” “reasonable,” and “adequate” gain meaning only in specific
contexts that the task of interpreting them is delegated to administrative
agencies. Adjudication allows for incremental definition on a case-by-case
basis. When the NLRB started out in 1935, how could it write a rule iden-
tifying the full range of possible unfair labor practices or even a relatively
complete set of principles distinguishing “fair” from “unfair”? In time,
through sufficient adjudication, what is in the public interest, reasonable,
unfair, and so forth might be comprehensively established in an agency’s
adjudicatory decisions. At that point, an agency could (many would say
should) write a rule essentially codifying the principles in its adjudicatory
case law.

Adjudication is also helpful in regulating new and rapidly changing
technologies where there are significant hazards and unknowns. This is
especially true if the number of cases is sufficient to promote substantial
agency learning. Adjudication in the face of uncertainty may reduce the
scope and cost of mistakes. As the Supreme Court noted in City of On-
tario, California v. Quon, it is prudent to “proceed with care when consid-
ering the whole concept of privacy expectations in communications made
on electronic equipment owned by a government employer. The judiciary
risks error by elaborating too fully on the Fourth Amendment implications
of emerging technology before its role in society has become clear” (2010,
2629). If a new and potentially dangerous technology is not well under-
stood, rulemaking may be more prone to error and resistant to correction
than adjudication. For example, according to Kenneth Warren, the Nuclear
Regulatory Commission should have regulated by ordermaking rather
than rulemaking: it “has been severely criticized for failing to prevent un-
necessary and dangerous accidents in nuclear power plants because the
commission irresponsibly promulgated rules not based on a thorough col-
lection and evaluation of crucial scientific facts and questions concerning
the safety of nuclear power plant operations, including the disposal of nu-
clear waste” (Warren 1996, 305).

a7

Conduct and Application Cases

Broadly construed, conduct and application cases encompass a very wide
range of administrative decisions. They include matters such as sanctioning
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firms like Cinderella, retention of benefits, governmental licensing, and
dealing with unfair or illegal labor and other personnel practices. Adjudi-
cation is desirable in conduct and application cases because they turn on
specific facts or individual motives. By allowing affected parties to present
their claims and challenge those raised against them, adjudication guards
against arbitrary governmental action. This is true whether the matter
involves an individual’s retention of welfare benefits or a multimillion-
dollar false advertising action. Adjudication is so preferred as a means of
making such decisions that it is often required by constitutional procedural
due process (as discussed below).

Unless there is no factual or legal dispute at all, adjudication is usually
the safest approach in significant conduct cases. For example, the Cinderella
court explained,

While it may be true that some advertisements are so glaringly misleading
that anyone can recognize that fact, we think it could only benefit the ulti-
mate determination if the Commissioners had before them the testimony
both of experts on youth and of teenage girls themselves, in addition to
their own reading of the statements alleged to be misleading. While they
might initially decide that a given statement had the capacity to mislead,
perhaps testimony of experts and consumers would reveal that the group
at which the statements were directed was in fact more knowledgeable
and sophisticated than the Commissioners had originally anticipated. In
any event, we think it can only help, and certainly it will not hurt, to have
the testimony before the reviewing Commissioners. (Cinderella Career and
Finishing Schools, Inc. v. FTC 1970, 586)

In other words, things are not always as they may appear to admin-
istrators. Adjudication helps to ensure that agency decisions are based
on correct factual premises. Congress fashioned the APA’s adjudicatory
requirements against a background in which it was widely believed that
“[t]he rights of individual citizens have been arrogantly disregarded” in
administrative decisionmaking (US Congress 1940, 4649).

Equity and Compassion

Adjudication may be particularly favored in cases involving individuals’
eligibility for welfare and other safety net-type governmental benefits be-
cause it has the capacity to promote equity and compassion. Welfare and
safety net decisions are a subset of conduct and application cases that are
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set apart by involving individuals only, rather than firms or other entities,
and by being nonadversarial and nonrival. The governments administer-
ing welfare and safety net programs and the claimants seeking benefits
share a common interest. Both want the benefits to be available to those
in need. These programs sometimes contain regulatory aspects, such as
requiring individuals seeking unemployment compensation payments to
be actively job hunting. However, deserving claimants are not in an adver-
sarial relationship with government or in rivalry with one another, as the
parties to licensing decisions for TV stations and other types of mutually
exclusive public benefits might be.

Equity and compassion may be important factors in promoting the
policy objective of helping people who need welfare and safety net pro-
grams to deal effectively with their economic and other problems. In
this context, equity entails the ability to make principled exceptions to
general regulations when they serve the interests of both the govern-
ment and the individual. The phrase “I feel your pain” has become a
cliché. But compassion may sometimes be a necessary component of
successful rehabilitation or sociotherapy, as in some aspects of public
health administration and social work. Compassion may also encour-
age equitable waiver or modification of clearly counterproductive legal
requirements.

The advantages of adjudication over rulemaking in providing equity
and compassion are illustrated in Heckler v. Campbell (1983), a case deal-
ing with Social Security disability benefits. Eligibility is established in
a two-stage process. First, a medical assessment is made to determine
the level of work, if any, a physically or mentally impaired applicant can
perform. Second, applicants who are capable of some level of work are
eligible for benefits only when there are few or no jobs in the national
economy that they could handle. Until 1978, ALJs from the Social Secu-
rity Administration (SSA) relied on the testimony of vocational experts to
gauge whether jobs might exist for individual claimants. The vocational
experts’ testimony was often inconsistent, perhaps being swayed by eq-
uity and compassion but leading to contradictory outcomes. In 1978, the
SSA decided to replace the vocational experts, who were personally fa-
miliar with the claimants” impairments, with rules known as grid regula-
tions (grid-regs or grids).

Grid-regs are individual rules that use age, education, and work expe-
rience to specify whether jobs exist for claimants who can perform certain
levels of work. Individuals can receive benefits only if they are considered
disabled under the grids. The following are examples:
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1. For individuals whose impairment permits them to perform light work:

Rule Age Education  Previous Work Experience Decision
202.02 55 & Limited or Skilled/semi-skilled, Disabled
over less not transferrable
202.03 55 & Limited or Skilled/semi-skilled, Not
over less transferrable disabled

2. For individuals whose impairment permits them to perform medium work:

Rule Age Education ~ Previous Work Experience Decision
203.10 55 & Limited or None Disabled
over less
203.11 55 & Limited or Unskilled Not
over less disabled

Overall, there were more than thirty such sequentially numbered indi-
vidual rules for light and medium work (US Department of Health and
Human Services 1978). They acted to severely constrain the ALJs” discre-
tion and ability to bring considerations of equity and compassion into their
decisionmaking.

Carmen Campbell applied for disability benefits when a back condi-
tion and hypertension forced her to stop working as a hotel maid. She was
fifty-two years old, had limited education, and was classified as unskilled.
She was also from Panama, and although she could read and understand
English fairly well, she had difficulty speaking and writing it. Her initial
application was denied. She then requested a hearing, which was held be-
fore an AL] who determined that she was capable of light work. Based on
the grid-regs, the ALJ also found that she was not disabled (i.e., jobs that
she could perform existed). After the Social Security Appeals Council up-
held the AL]J’s decision, Campbell sued the SSA.

The district court ruled against Campbell, who then pressed on to the
court of appeals. That court found the grid-regs defective. It reasoned that
the SSA was required to “identify specific alternative occupations avail-
able in the national economy that would be suitable for the claimant,” to
provide descriptions of such jobs, and to demonstrate that they do “not
require” exertion or skills not possessed by the claimant.” The court rea-
soned that without this information, “the claimant is deprived of any real
chance to present evidence showing that she cannot in fact perform the
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types of jobs that are administratively noticed by the guidelines [i.e., the
grid-regs].” In short, the determination based on the grids was defective;
therefore the AL]’s decision was not supported by substantial evidence.

The Supreme Court reversed the court of appeals. It noted that the Social
Security Act “contemplates that disability hearings will be individualized
determinations based on evidence adduced at a hearing.” However, this
did not preclude the SSA from using rules (i.e., the grid-regs) to provide
ALJs and other decisionmakers with a factual determination regarding the
existence of jobs in the national economy. Two justices raised a cautionary
note regarding the desirability of building equity and compassion into dis-
ability determinations.

Justice William Brennan concurred with the majority but admonished
that ALJs should exercise a “duty of inquiry” “in these nonadversarial pro-
ceedings to develop a full and fair record” and “scrupulously and con-
scientiously explore for all the relevant facts.” “In a case decided under
the grids,” this includes inquiry “into possible nonexertional impairments
and into exertional limitations that prevent a full range of work.” In plain
English, the ALJ ought “to inquire whether factors besides strength, age,
or education, combined with her other impairments, rendered [Campbell]
disabled.” What was her mental state, energy level, threshold for pain?

Justice Thurgood Marshall concurred and dissented in part. In his view,
the hearing was defective because Campbell never had the opportunity to
show that she was unable to perform light work, which under the grid-regs
was the “central issue.” Additionally, the ALJ was ill prepared to exercise
equity or compassion because “he conducted little inquiry into the effect
of her medical problems on her capacity to perform work. Yet reasonably
complete questioning concerning the claimant’s ability to function in her
daily activity was essential to resolving this question in a fair manner.”

Although the grid-regs were valid and Campbell lost the case, the dif-
ferent perspectives raised by the court of appeals and Justices Brennan and
Marshall illuminate some of the concerns for equity and compassion in
welfare and safety net adjudication. Campbell and other claimants would
clearly be better off with more elaborate and probing hearings in which
their status was determined by individualized factors rather than boxes
on the grid-regs. The Supreme Court’s majority was unwilling to require a
different hearing process because compelling the SSA “to relitigate the ex-
istence of jobs in the national economy at each hearing would hinder need-
lessly an already overburdened agency” (Heckler v. Campbell, 1983, 464, 467,
468, 471, 474-475). Its opinion speaks to the immediate needs of efficiency
rather than the desirability of individualized and compassionate treatment
in the abstract.
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Procedural Due Process

The Fifth and Fourteenth amendments prohibit the federal, state, and local
governments from depriving individuals of “life, liberty, or property, with-
out due process of law.” Procedural due process does not have a fixed mean-
ing. It requires fundamental fairness when a government decision dealing
with one or a few individuals creates a deprivation of life, liberty, or prop-
erty. It does not apply to legislation or decisionmaking that affects the pop-
ulation generally, such as raising taxes. Neither does it apply when the
deprivation is unintentional, being caused by governmental negligence.
Its overall structure and application were explained in Chapter 2. For the
most part, its requirements are incorporated into the adjudicatory provi-
sions of the APA and state administrative law statutes. When these statutes
apply and are properly followed, a violation of due process is unlikely. The
greater problem is determining what procedural due process requires in an
adjudication that is not regulated by administrative law.

In some administrative contexts, it will be uncertain whether a property
or liberty interest protected by procedural due process exists. This is be-
cause the Due Process Clause does not create property or liberty interests;
it only protects those that are established independently by other constitu-
tional provisions, statutes, administrative rules, or governmental practices.
Procedural due process is implicated in the termination and/or revocation
of welfare benefits, parole, driver’s and occupational licenses, and civil ser-
vice and tenured public university employment, as well as in public school
expulsions and suspensions, some forms of prison discipline, and depor-
tations. But this list by no means exhausts the range of interests to which
procedural due process might apply (W. Fox 2000, 133-137; Gellhorn and
Levin 2006, ch. 6). The levying of significant governmental sanctions, as
in Cinderella, also engages procedural due process, as does termination of
service by a municipal electric, gas, or water utility (Memphis Light, Gas &
Water Division v. Craft 1978). As a general rule, the more harm the govern-
mental deprivation of liberty or property interest causes an individual, the
greater the likelihood that procedural due process will apply. If welfare,
other benefits, or licenses terminate automatically at a fixed date or ac-
cording to a legislative scheme, there is no right to procedural due process.
For example, civil service employees have no due process protection when
their jobs are eliminated by reductions in force. Neither will procedural
due process be required when there is no factual dispute, unless the depri-
vation of liberty or property is punatively excessive.

When procedural due process applies, what it requires is also an issue.
Goldberg v. Kelly (1970) outlined comprehensive protection for individuals
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being deprived of a benefit by administrative action. The case involved the
termination of a means-tested welfare benefit, which John Kelly presum-
ably needed in order to survive. The Supreme Court held that he was en-
titled to a pretermination hearing with the following safeguards: (1) notice
of the government’s intent and reasons for terminating the benefit, (2) an
oral hearing before an impartial decisionmaker, (3) confrontation and cross-
examination, (4) representation by counsel (though not to counsel provided
by the government), (5) the maintenance of a record of the proceedings, (6)
a decision based exclusively on the record, and (7) a statement of reasons
for the decision (Goldberg v. Kelly 1970). In Gagnon v. Scarpelli, the Supreme
Court expanded these requirements in reasoning that “though the State is
not constitutionally obliged to provide counsel in all cases, it should do so
where the indigent probationer or parolee may have difficulty in presenting
his version of disputed facts without the examination or cross-examination
of witnesses or the presentation of complicated documentary evidence”
(1973, Syllabus 788). An odd feature of the right to counsel is that agencies
can nevertheless set “absurdly low” limits—such as $10—on lawyers’ fees
for representing clients in adjudicatory matters (Warren 2011, 286).

By contrast, Goss v. Lopez (1975) set forth the apparent minimal require-
ments when procedural due process applies at all. There, the Supreme
Court held that procedural due process is satisfied in a one-day suspen-
sion from public school by “at least an informal give-and-take between the
student and the disciplinarian, preferably prior to the suspension” (Goss .
Lopez 1975, 584). Many cases lie in between these extremes. Sometimes
notice and opportunity to respond prior to the administrative action are
coupled with more elaborate due process afterward. In other cases, a
post-termination or deprivation process with varying due process ele-
ments is sufficient. By following the case law or consulting an attorney or
someone else who does, one can determine what, if anything, procedural
due process requires in circumstances that have been previously litigated.
In other situations, precedents can serve only as an uncertain guide.

Caveat Estoppel

As it applies to governmental benefits, the law of estoppel negates the ap-
plication of procedural due process when individuals receive misinforma-
tion from the government that causes them to forego something to which
they are actually entitled. To “estop” means to stop, prevent, preclude, or
impede. The problem of estoppel is well illustrated in Schweiker v. Han-
sen (1981). Ann Hansen met for about fifteen minutes with an SSA field
representative who incorrectly told her she was ineligible for “mother’s



108 4. EVIDENTIARY ADJUDICATION AND ENFORCEMENT

insurance benefits.” The SSA rep violated the SSA’s thirteen-volume Claims
Manual by failing to tell her to file a written application anyway. About a
year later, Hansen learned she was eligible for the benefits and received
them after filing a written application. Under the relevant statute, Han-
sen was also entitled to twelve months’ retroactive benefits, which she re-
ceived. However, she wanted retroactive benefits for the twelve months
prior to her initial meeting with the field representative, whose mistakes
cost her about a year’s worth of benefits in the first place. The question for
the Supreme Court was whether the SSA was estopped (i.e., prevented)
from withholding those retroactive payments. Put positively, did the field
representative’s errors compel the SSA to give Hansen the retroactive ben-
efits she sought? The Court’s answer was that the SSA was not estopped;
legally it could withhold the benefits.

The law of estoppel is far from crystal clear. Justices Marshall and Bren-
nan charged that it amounts to the Court saying, “We will know an estop-
pel when we see one.” However, to win an estoppel, Hansen had to satisfy
two requirements. First, she had to have been harmed by the agency’s
misinformation. Hansen was clearly harmed, though the Court questioned
whether the injury was sufficient for an estoppel. Second, there must be no
other way in which the individual can obtain the correct information. The
two requirements are related. Because correct information was available,
Hansen could have undone the harm at any time.

The general principle of the law of estoppel is that agency heads should
not be bound by the mistakes of subordinate employees. Making estoppel
easy in cases like Hansen’s would undercut hierarchical control and could
drain the agency’s budget. Marshall was joined by Brennan in a dissent that
emphasized the unfairness of estoppel doctrine: “It is quite clear that [Han-
sen] provided [the field representative] with sufficient information on which
to make a correct judgment, had he been so inclined. . . . Such preliminary
advice is inevitably accorded great weight by applicants who—like [Han-
sen]—are totally uneducated in the intricacies of the Social Security laws. . ..
The fault for [Hansen’s] failure to file a timely application for benefits that
she was entitled to must rest squarely with the Government” (Schweiker v.
Hansen 1981, 789, 792, 794-95). The bottom line: their fault, her loss, no rem-
edy unless the SSA would voluntarily pay the retroactive benefits.

Adjudicatory Hearings

The APA provides for elaborate adjudicatory hearings, which are triggered
by separate statutes or constitutional due process. Coverage does not



Adjudicatory Hearings 109

extend to decisions based entirely on inspections, tests, or elections, mil-
itary and foreign affairs, and some additional matters (sec. 554[a]). When
adjudication is required, “persons entitled to notice of an agency hearing
shall be timely informed of: (1) the time, place, and nature of the hearing;
(2) the legal authority and jurisdiction under which the hearing is to be
held; and (3) the matters of fact and law asserted” (sec. 554[b]). Hearings
are to be scheduled with regard to the “convenience and necessity of the
parties or their representatives.” The agency must provide the parties the
opportunity for the “submission and consideration of facts, arguments, of-
fers of settlement, or proposals of adjustment when time, the nature of the
proceeding, and the public interest permit” (sec. 554[c]). Additional provi-
sions include the following;:

1. The right to be represented by retained (not agency-provided) counsel

2. The conclusion of hearings within “a reasonable time”

3. Prompt notification of the outcome of the hearing, as well as a brief
explanatory statement of the grounds for the denial of an application
or other request

4. A decision based on substantial evidence in the record

5. The appointment of impartial ALJs (originally, “hearing examiners”)
or other employees to preside over hearings when the agency itself
does not do so

6. An opportunity for parties to present their “case or defense by oral or
documentary evidence, . . . submit rebuttal evidence, and . . . conduct
such cross-examination as may be required for a full and true disclo-
sure of the facts”

7. Maintenance of a complete and exclusive record, including a tran-
script of testimony

8. A statement of the “findings and conclusions, and the reasons or ba-
sis therefor, on all the material issues of fact, law, or discretion pre-
sented on the record”

9. Judicial review of final agency action (secs. 555, 556, and 557; ch. 7)

The APA also contemplates the potential to appeal initial ALJ decisions
within the agencies, but the opportunities and procedures available de-
pend on agency rules. As substantial as the APA’s adjudicatory require-
ments are, they differ in significant ways from judicial trials, primarily in
the interests of more flexibility and less formality.
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Presiding Officers

The federal employees who preside over adjudications have several differ-
ent titles and levels of skill and independence. For the sake of convenience,
they can be considered under two headings: AL]Js and all others.

Administrative Law Judges. The title “administrative law judge” replaced
that of “hearing examiner” in 1972. Whatever the name, the main concerns
with AL]Js have always been impartiality, competence, and efficiency. Prior
to enactment of the APA in 1946, hearing examiners were subject to disci-
pline by the agencies in which they worked. They might combine investi-
gatory, prosecutorial, and judicial functions. The APA requires a separation
of functions and insulates ALJs from supervision by agency investigators
and prosecutors. It also prohibits communication outside the hearing on
matters “relevant to the merits of the proceeding” with individuals who are
not employed by the agency (sec. 557[d]). More generally, such one-sided
communications (called “ex parte”), whether with outsiders or agency per-
sonnel, are disparaged because they give an appearance of unfairness. Al-
though discipline is adjudicated by the MSPB, the AL]Js are still employed
by the individual agencies. The vast majority of the federal government’s
1,400 or so ALJs are in the SSA, though significant numbers also work for
the Department of Labor and NLRB. Federal ALJs perform the following
functions:

“Administer oaths and affirmations”
“Issue subpoenas”
“Rule on offers of proof and receive relevant evidence”
Handle depositions
Manage the hearings
Hold conferences, which the parties are required to attend, for con-
sideration of the settlement or simplification of cases
7. Encourage the parties to engage in alternative means of resolving the
case (discussed below)
8. “Dispose of procedural requests”
9. Make initial or recommended decisions
10. Take other actions consistent with APA procedures (APA sec. 556[c];
see Lubbers 1994, 293-294)

AU I NS

This list makes it clear that AL] performance is a major component of ad-
ministrative adjudicatory systems.
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The problem of ALJ impartiality is complicated. Despite their indepen-
dence from agency hierarchies, AL]Js are part of the organizations in which
they work. They are likely to share many organizational goals and values.
Their responses to political and media criticisms of their agencies may be
identical to those of other employees. Association with an agency, espe-
cially over a long period, is likely to have an impact on their worldviews
and judgments. Even if this were not the case, the whole arrangement of al-
lowing an agency to employ a judge who rules on its own enforcement ef-
forts creates an appearance of bias. The FCC has openly recognized this by
physically separating its ALJs from other agency personnel (W. Fox 2000,
246). Another approach to maintaining impartiality is to place ALJs in a
special corps to be assigned on a rotational basis to the various agencies by
a central agency, such as the Office of Personnel Management or the MSPB.
Several states, including Florida and New Jersey, have used such a system,
with apparent success (W. Fox 2000, 245). The idea has been discussed at
the federal level for years but never adopted. The flip side concern is that
federal adjudication is too specialized and complex to make rotation prac-
ticable (Lubbers 1994).

Administrative law is tolerant of the appearance of bias in another
context as well. Prehearing bias does not automatically disqualify agency
adjudicators, including AL]Js, from participating in adjudicatory decision-
making. If the bias involves legislative facts (i.e., general information rel-
evant to policy matters), adjudicators are excluded only if they have an
“unalterably” or “irrevocably closed” mind on the matter under consid-
eration (Housing Study Group v. Kemp 1990, 332; FIC v. Cement Institute
1948, 701; Warren 2011, 266-269). The rationale for this standard is that
FTC, FCC, and other commissioners advocate and promote policies as part
of their jobs, often indicating a preference for enforcement in one area or
another. If such statements precluded them from participating in adjudi-
cation, they would essentially have to give up one function or the other.
Either way, they would be less effective in implementing their agencies’
missions. Moreover, in drafting the APA, Congress clearly gave broad ad-
judicatory authority to boards, commissions, and agency heads.

By contrast, if the prehearing bias involves adjudicative facts (matters
pertaining to the parties to the case), it is highly likely that the adjudication
will be unfair, and the ALJ or other decisionmaker should be disqualified.
The Cinderella court emphasized that chairman Dixon’s conclusive public
statement of adjudicative facts was particularly offensive. Essentially he
had prejudged Cinderella’s lack of virtue. Any adjudication with his par-
ticipation would be poisoned. Even though Dixon’s vote was not necessary
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for a majority of the commissioners to find Cinderella shady, “Litigants are
entitled to an impartial tribunal whether it consists of one man or twenty
and there is no way which we know of whereby the influence of one upon
the others can be quantitatively measured” (Cinderella Career and Finishing
Schools, Inc. v. FTC 1970, 592).

Personal bias, which sometimes manifests itself during hearings, can
also lead to disqualification. ALJs and other adjudicators are, after all, hu-
man beings with a variety of personal preferences and prejudices. Personal
bias may be displayed in open derogatory statements about a participant
in the adjudication. At other times, it is derived from an adjudicator’s over-
all record of favoring one set of interests over another (e.g., management
over labor).

An exception to disqualification for any of these biases may be made un-
der the rule of necessity. This occurs when enforcement would be impossi-
ble because there are no impartial adjudicators who can hear the case. The
point is that from a public policy perspective, biased enforcement is better
than none at all, and it can be subsequently checked by judicial review.

ALJs” competence and efficiency are also of concern, though perhaps
more so to the agencies than to private parties. Federal ALJs are not subject
to performance appraisals, but they can be disciplined or fired for good
cause. Consequently, their performance can be evaluated, but only within
limits that do not unduly compromise their impartiality. This was illus-
trated during the 1980s when the SSA embarked on controversial initia-
tives to encourage better and quicker AL]J decisionmaking. One effort dealt
with competence by tracking the rate at which individual ALJs ruled in
favor of disability claimants (so-called allowance rates). Those with the
highest rates had all their decisions reviewed by the SSA Appeals Coun-
sel, presumably on the assumption that many were incorrect. The SSA also
developed, but did not implement, a comprehensive plan to counsel ALJs
with the highest allowance rates. Additionally, it set allowance-rate goals
for the ALJs in an attempt to rein in the disability budget. These practices
were challenged in court but changed before a definitive decision was
handed down (Lubbers 1994, 295-296).

The SSA also created monthly production goals for the AL]Js in order
to increase their efficiency. The goals established the minimum number of
dispositions expected. The ALJs charged that the goals infringed on their
independent decisionmaking. However, the courts disagreed and found
no violation of the APA (Lubbers 1994, 296). Further, the SSA tried to fire
several ALJs for low productivity. It was successful in getting the MSPB to
agree that this constituted good cause, though it was unable to carry the
heavy burden of persuasion required. In the MSPB'’s view, the productivity
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rate by itself was an inadequate indicator of poor performance because
cases are not “fungible.” Some are more difficult than others and take more
time to resolve. Perhaps the SSA’s greatest victory was promoting agree-
ment that guidelines could feasibly be used to maintain or improve the
quality and efficiency of ALJ decisionmaking (Lubbers 1994, 296-297).

Other Presiding Officers. Neither the APA nor procedural due process re-
quires that AL]Js preside over all types of adjudications and hearings. For
instance, the adjudication of veteran benefit claims and many federal per-
sonnel matters takes place before non-AL]J presiding officers. Overall, there
are more non-AL]J presiding officers than ALJs. Many of these are not in-
sulated from the agencies’ hierarchical authority. They may be hired and
fired like other federal employees. Most do not work solely as adjudicators.
Their performance has not been systematically tracked, and they may be
considered “the real ‘invisible’ judiciary” (Lubbers 1994, 306). On occasion,
an agency commission or board may preside over the hearing stage of a
case, though usually its role is to hear appeals or review recommended
decisions.

Decisions and Appeals

Under the APA, ALJs and other hearing officers make initial and recom-
mended decisions at their agency’s direction. Initial decisions are gener-
ally issued in ordinary cases and become final unless they are appealed
within the agency or reviewed by it. Recommended decisions are more
likely to involve unsettled policy questions. They have no legal effect until
reviewed by the agency’s reviewing authority, be it the head, commission,
board, or a designated unit. In licensing and formal rulemaking, the re-
viewing authority sometimes issues a tentative decision after receiving a
record (without a decision or recommendation) from an ALJ. Tentative de-
cisions are submitted to the parties for comment and may subsequently be
revised by the reviewing authority (Gellhorn and Levin 1997, 264).
Evidentiary adjudicatory decisions must be based on acceptable evi-
dence and include findings and conclusions with regard to facts and law.
Agencies are not required to use the same rules of evidence that would
apply in judicial trials. The evidence should be relevant, reliable, probative
(tending to prove), and substantial. However, such terms lack precision,
and the extent to which presiding officers rely on evidence that would be
inadmissible in court varies. It was once settled doctrine that decisions had
to be supported by a “residuum” of evidence that could be used in a judicial
trial, but since the Supreme Court’s decision in Richardson v. Perales (1971),
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the federal courts and most states no longer adhere strictly or at all to the
“residuum rule” (see Warren 1996, 327-334; Funk and Seamon 2012, 87).

The APA does not include a standard of proof for adjudicatory deci-
sions. Its requirement that decisions be supported by “substantial evi-
dence” is taken as referring to the quantity of evidence in the record. This
is somewhat confusing, because when the term is used in the context of
judicial review of an agency action, substantial evidence essentially means
“reasonable” (see Chapter 6). The Supreme Court has ruled that “prepon-
derance of evidence” is the minimum standard for APA evidentiary adju-
dications (Steadman v. Securities and Exchange Commission 1981). This means
that the evidence in the record as a whole must make the presiding officer’s
decision more likely correct than incorrect. In some types of cases, a higher
standard, “clear and convincing evidence,” is imposed by statute, court
decisions, or perhaps agency policy. This requires a substantially higher
level of likelihood that the decision is correct (roughly, a 75 to 80 percent
or greater probability). These standards are, of course, significantly lower
than “beyond a reasonable doubt,” which applies in criminal trials (almost
100 percent probability).

Before the presiding officer issues the initial or recommended decision,
the parties may submit proposed findings and conclusions, with explana-
tions, to guide his or her judgment. Agencies use a variety of approaches
for internal appellate review. In multiheaded agencies, commissioners or
board members may perform this function or delegate it to subordinate
boards. Single-headed agencies are likely to use review boards. However,
appeals and reviews may also be decided by agency heads, who are not
required to go through the entire record and need only be briefed on it by
subordinates who have. The Occupational Safety and Health Administra-
tion has followed a “split-enforcement” process in which ALJ hearings and
review are conducted within a separate body, the Occupational Safety and
Health Review Commission (Funk, Shapiro, and Weaver 1997, 206).

The APA specifies that when dealing with appeals, the “agency has all
the powers which it would have in making the initial decision.” In theory,
this protects hierarchical authority and allows great flexibility. However,
the Supreme Court has cautioned appellate decisionmakers to give great
weight to the presiding officer’s decision when it is largely based on his
or her assessment of witnesses’ credibility (Universal Camera Corp. v. NLRB
1951). As held in Cinderella, the appellate decisionmakers must also take the
hearing record into account (Morgan v. United States 1936; Morgan v. United
States 1938). Presumably an agency will have good reasons for overturning
a presiding officer’s decision, as the matter may be appealed to the courts.
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Alternative Dispute Resolution

The APA was intended to make administrative evidentiary adjudication
fair, competent, efficient, and workable. It envisioned adjudicatory hear-
ings that were far less formal than judicial trials. Over the years, the initial
level of informality has given way to greater formality in response to judi-
cial decisions, the establishment and evolution of the AL]J position, and the
accretion of precedent. Hearings and appeals have become less timely and
more cumbersome, arduous, and expensive. In 1990, Congress enacted the
Administrative Dispute Resolution Act (ADRA) to counter this trend. The
act was strengthened by the 1996 Administrative Dispute Resolution Act.

The ADRA is premised on the belief that “administrative proceedings
have become increasingly formal, costly and lengthy resulting in unnec-
essary expenditures of time and in a decreased likelihood of achieving
consensual resolution of disputes” (sec. 2[2]). Congress also noted that al-
ternative dispute resolution “can lead to more creative, efficient, and sen-
sible outcomes” (sec. 2[4]). The APA specifically calls on agencies to try to
settle disputes without adjudicatory hearings, and several federal agencies
used ADR prior to 1990. The main purpose of the ADRA was to provide
comprehensive regulations for ADR and to resolve some of the legal ques-
tions associated with it.

ADR is a mutually acceptable way of resolving a dispute by means other
than a formal hearing or trial (Hawes and Rieke 1998). The following are
the most common approaches:

1. The use of ombudsmen and ombudswomen (ombuds) in the agen-
cies. Ombuds can be contacted by aggrieved parties or otherwise
called upon to resolve administrative errors or disputes.

2. Mediation by a third party who helps the parties resolve the dispute
by suggesting “win-win” or otherwise acceptable solutions. Media-
tors often meet independently with each of the parties in an effort to
determine what would be acceptable to them.

3. Facilitation by a third party who coordinates meetings and discus-
sions to aid the parties in finding a resolution. Facilitators are less
involved than mediators in the actual effort to resolve or settle the
dispute.

4. Fact-finding to resolve a dispute over some factual issue through
empirical investigation or, possibly, expert opinion. For example,
fact-finding could determine whether Cinderella’s ads had a signif-
icant propensity to deceive.
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5. Arbitration by a third party who offers a resolution of the dispute.

Arbitration, which is frequently used in public-sector labor relations,
can take several forms. First, entrance into it can be voluntary or
compulsory. Voluntary arbitration allows the parties to leave a dis-
pute unresolved; compulsory arbitration requires that an unresolved
dispute be settled. Second, arbitration can be binding or advisory. A
binding arbitration award has the same effect as a final adjudicatory
order. It decides the dispute, though under limited circumstances it
may be challenged in court. Advisory arbitration (nonbinding arbi-
tration) offers the parties a resolution and can create pressure for one
or both to end the dispute. However, it has no legal force.

Third, arbitration can be conventional, or “final offer” (also called
“last best offer”). In the conventional format, the arbitrator hears the
dispute and questions the parties. He or she then writes up an award
based on the proceedings. Final-offer arbitration requires each party
to make a final offer for settling the dispute and limits the arbitrator’s
decision to accepting one or the other. There are two variants: “whole
package,” and “issue by issue.” In whole-package arbitration, the ar-
bitrator cannot modify the favored final offer. In issue-by-issue arbi-
tration, he or she can choose, without modification, the final offer of
one side on a particular issue and that of the other side on a different
issue. The rationale behind final-offer arbitration is that it prods the
parties to make reasonable offers lest the arbitrator choose the other
side’s. Logically, it must be binding to function as anticipated, as well
as to bring finality to the dispute.

Fourth, arbitration can be combined with mediation (so-called
med-arb). Here, the third party first mediates the dispute to reduce
the issues on which there is disagreement; then he or she arbitrates
any remaining ones.

The ADRA provides for voluntary arbitration only; the parties can-
not be compelled to submit to it. (However, federal agencies and unions
do negotiate labor-grievance resolution procedures that rely on com-
pulsory binding arbitration.) Agency decisions to use arbitration are not
subject to judicial review, except when an arbitral award adversely af-
fects a third party. The 1996 ADRA requires the agencies to specify the
maximum amount of money that can be included in an arbitral award
in each case. Panels of arbitrators may be used in some jurisdictions.

. Minitrials structured to enable the parties to present the core of their

cases to one another before personnel from each side who are autho-
rized to reach a settlement. A neutral third party may be present to
orchestrate the proceeding and/or to offer an advisory resolution.
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7. Mock trials with advisory resolution by mock juries to avoid formal
hearings and trials (Funk, Lubbers, and Pou 2000, 299-300).

The 1990 ADRA instructs agencies to consider ADR in a very wide
range of activities, including anything for which adjudication might be
used. However, it also cautions them to consider avoiding ADR when (1)
it would be better to resolve the matter in a fashion that establishes an
authoritative precedent, (2) policy issues are involved, (3) consistency is
important, (4) outside parties would be significantly affected, (5) a com-
prehensive record of the proceedings is important, or (6) “the agency must
maintain continuing jurisdiction over the matter with authority to alter the
disposition . . . in light of changed circumstances” (sec. 572[b]). The act also
instructs each agency to designate a high-level dispute resolution special-
ist. The 1996 act protects the confidentiality of ADR proceedings.

Satisfaction with ADR is bound to vary among agencies, programs, and
parties. It should always be measured against the alternative, which is
adjudication. The MSPB listed ADR’s major virtues as improving time-
liness, reducing costs, fashioning win-win outcomes, giving the parties
“ownership for the solution,” revealing the underlying causes of conflicts,
and increasing managers” willingness to take necessary disciplinary ac-
tion (US MSPB 2002b, 3). A comprehensive study of ADR in the Envi-
ronmental Protection Agency (EPA) also found highly favorable views in
general but pointed to the need for better education of managers about
ADR, higher-quality mediators, continuing evaluation by the agency, and
greater integration of ADR into the dominant administrative culture. It
also called for independent evaluation of ADR by the EPA’s AL]Js (O’Leary
and Raines 2001).

Enforcement

Agencies can impose a wide variety of civil sanctions on individuals, firms,
and other entities that violate laws or administrative rules. Ordinarily, sanc-
tions are levied after notice and the opportunity to adjudicate the matter.
Exceptions may occur in emergency situations—that is, where there is an
imminent specific danger to the public’s health or welfare. Civil sanctions
include cease-and-desist orders, financial penalties, forfeitures, product
seizures and recalls, and the revocation and/or suspension of licenses. At
the federal level, the authority to take such actions must be delegated to an
agency by Congress. Frequently, these penalties are negotiated rather than
imposed in a strict sense. Without admitting guilt, violators agree to stop
or remedy a practice and perhaps pay a financial penalty. In return, the
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agency takes no further action. Agencies do not have the power to impose
criminal penalties, though U.S. Immigration and Customs Enforcement
can physically confine individuals. Criminal wrongdoing may be brought
to the attention of the Department of Justice for prosecution. In some cases,
financial penalties require civil lawsuits. Although not technically a sanc-
tion, adverse publicity can have a harsh impact on a violator, and the threat
of it may be sufficient to change behavior.

Agencies use several common means to detect violators and pursue
sanctions. First, there are informational requirements. As the discussion of
paperwork reduction in Chapter 3 suggests, agencies require regulated en-
tities to provide them with a great deal of information. They also impose
record-keeping requirements on the regulated, including taxpayers. Addi-
tionally, many agencies have the power to subpoena individuals and re-
cords. The APA regulates, but does not convey, the subpoena power, which
must be “authorized by law” (sec. 555[c]). Aside from the possibility that an
agency will be acting ultra vires (outside the scope of its authority), limits
on the subpoena power require that the information sought be relevant and
specific, not unduly burdensome, and not subject to attorney-client or other
privilege. The Fifth Amendment’s protection against self-incrimination can
sometimes be invoked to defeat the subpoena’s utility. However, the amend-
ment does not apply to civil matters and is available only to individuals,
not firms and other entities. Even in criminal matters, individuals can be
compelled to testify under a grant of immunity from prosecution (Gellhorn
and Levin 1997, 127-138).

Second, there are inspections. Physical inspections of businesses and
other entities are a staple of regulatory enforcement. Inspectors play a va-
riety of roles. They deter violations, help educate the regulated about what
compliance requires, and try to persuade them that cooperation with the
agency is the best approach for the long term (Scholz 1994, 425-426). In-
sofar as agencies have statutory authority to undertake inspections, legal
issues are likely to arise only with respect to the Fourth Amendment.

The Fourth Amendment applies directly to the federal government and
to the states through incorporation into the Fourteenth Amendment. It
affords individuals, other entities, and some physical facilities protection
against unreasonable governmental searches and seizures. It applies to
administrative as well as criminal searches. Inspectors sometimes need to
obtain warrants in order to do their jobs. These are generally easier to ob-
tain in the administrative context than in criminal investigations. They are
likely to be issued by judges or other judicial officers when the inspection
is part of a reasonable, systematic administrative enforcement strategy or
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is based on specific information regarding violations. In several circum-
stances, warrants are not required at all.

As noted in Chapter 2, the Fourth Amendment applies to searches only
when one has a reasonable expectation of privacy. If someone voluntarily
consents to a search, then that person no longer has such an expectation.
Similarly, there is no reasonable expectation of privacy when something is
in plain view. An open field or smokestack that can be seen from the air is
fair game for an airborne EPA or other inspector. If a facility is open to the
public, an inspector can enter it and look for violations. Searches in emer-
gency situations, such as firefighting or dealing with hazardous materials,
are likely to be considered reasonable (Michigan v. Tyler 1978). Customs
agents have broad authority to search individuals, containers, and vehicles
at ports of entry. Under relatively narrow circumstances, the homes of wel-
fare recipients may be subject to inspections by social workers (Wyman v.
James 1971; W. Fox 2000, 106-108).

Pervasively or closely regulated entities may also be subject to an ad-
ministrative search without a warrant. They are considered to have re-
duced expectations of privacy. But what constitutes such an entity? In New
York v. Burger (1987), which involved a junkyard believed to be engaged in
“chop shop” automobile theft, the Supreme Court identified three factors
that permit warrantless searches: (1) there is a substantial governmental
interest in the regulatory scheme, (2) the warrantless inspections are nec-
essary under that scheme, and (3) the certainty and regularity of the in-
spections “provides a constitutionally adequate substitute for a warrant”
by (a) notifying the business that inspections will occur, and (b) placing
“appropriate restraints upon the inspecting officers” discretion” (New York
v. Burger 1987, 691-692; Schwartz 1994, 209).

Third, there are tests. Agencies rely on tests to ensure that products
meet regulatory standards. Testing may take place before a product can
be marketed or afterward. Premarket testing is common for drugs, food
additives, and other substances for human consumption. The Food and
Drug Administration relies heavily on testing, but primarily by evaluating
the tests done by the drug companies and others. New drug applications
have contained as many as two hundred volumes of information (Quirk
1980, 207). Postmarket tests may be initiated in response to consumer com-
plaints, accidents, illnesses, and other indicators that a product or service
is not performing properly. Safety testing is common, but tests can also be
used to ensure that products live up to required performance standards
and/or satisfy advertising and labeling claims. The Fourth Amendment is
relevant when tests occur within the producer’s facility and when product
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seizures are required. The APA specifically provides that hearings are un-
necessary in “proceedings in which decisions rest solely on inspections,
tests, or elections” (sec. 554[a][3]).

Contemporary administrative thinking associated with the “reinventing
government” and new public management movements of the late twen-
tieth century favors alternatives to traditional “ruthless and efficient in-
vestigation and enforcement capability” as a means of deterring violations
(Sparrow 1994, ix; Osborne and Gaebler 1992; Hood 1991). In a movement
that parallels substituting ADR for formal adjudication, regulators may
now seek cooperation and partnership as alternatives to the standard en-
forcement tools of the past. Although agencies retain the capacity to deal
forcefully with the worst offenders, they also try to conserve resources
and reduce hassles by treating regulatees as customers and by focusing on
genuine problems and serious violations rather than on writing up count-
less minor infractions (Sparrow 1994, ix, xxiii-xxiv). Today, a great deal
of administrative enforcement is consensual, albeit with legal sanctions
available as a backup. If the partnership approach proves successful, it will
reduce agency adjudication, both internally and in court.

Conclusion: Should Adjudication Be Reformed?

Improving federal agencies’” evidentiary adjudication was one of the APA’s
core objectives. Prior to 1946, adjudicatory processes varied among the
agencies, and Congress and others viewed many practices as patently un-
fair. If 1946 is used as a baseline, there is no doubt that federal evidentiary
adjudication has advanced vastly in terms of fairness. Presumably, it is
more competent today as well. In addition to the APA’s specific provisions,
the establishment and professionalization of the AL] position have been
major contributors to improvement. However, the ALJs have also pro-
moted greater formality and the growth of court-like procedure in hear-
ings. Some AL]Js wear judicial robes. The ALJs have their own professional
advocacy associations, which weigh in on proposed reforms and agency
practices affecting adjudication. The SSA’s ALJ Association took the SSA to
court to prevent the imposition of allowance-rate goals (Lubbers 1994, 296).
Several agencies now have chief ALJs with administrative and managerial
responsibilities for the operation of adjudicatory systems.

The increasing formalization of administrative evidentiary adjudication
is often referred to as “judicialization.” It promotes fairness and competence
but, as enactment of the ADRA indicates, also inefficiency and adverse ef-
fects on organizational performance. The act’s section on congressional
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findings concludes that “the availability of a wide range of dispute res-
olution procedures, and an increased understanding of the most effective
use of such procedures, will enhance the operation of the Government and
better serve the public” (sec. 2[8]). Congress’s expectation was that in time
ADR would supplant adjudication as a means of resolving many disputes.

But some adjudication will always remain, as will the challenge of en-
suring that it is fair, competent, efficient, and workable in terms of other
major administrative values. As the MSPB maintained with respect to AL]
productivity, adjudications are not fungible. Their subject matter, proce-
dural due process requirements, and roles in agency policymaking and
enforcement vary widely. Some are “formal” and presided over by ALJs;
others are not. Consequently, it is highly likely that within broad parame-
ters, tailoring reforms, if desirable, to the particular needs and missions of
individual agencies will be more successful than one-size-fits-all, across-
the-board approaches. Federal agencies and many at the state and local
levels are required to engage in periodic strategic planning and to develop
performance measures. Many benchmark their current operations against
past performance and “best practices” developed by other agencies. In-
cluding evidentiary adjudication in these plans, measures, and assess-
ments, along with other facets of their operations, may lead to continuing
incremental improvements in agencies’ adjudicatory processes and even
better integration of them with their overall missions.

Additional Reading
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Press, 2011.

Discussion Questions

1. Fairness is an obvious concern with respect to administrative adjudi-
cation. Do you think some aspects of adjudication mentioned in the chap-
ter are unfair? What about the “grid-regs” or the law of estoppel?

2. The idea of rotating federal administrative law judges across various
agencies, perhaps employing them as a corps rather than as agency em-
ployees, has been around for decades but never adopted. What would be
the advantages and disadvantages of forming such a corps?
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3. The commissioners and board members of multiheaded federal agen-
cies are political appointees. In your view, should they be authorized to
overrule administrative law judges when cases are appealed? Why or why
not?

4. Agencies sometimes enforce their regulations through product test-
ing. Identify several products that you have used in the past few days and
try to develop principles for determining whether they should be subject
to premarket, postmarket, or no testing at all. What are the main consider-
ations underlying the principles you develop?



5

Transparency

Introduction: The Central Intelligence
Agency’s Budget? What Budget?

The US Constitution seemingly requires that “a regular Statement and
Account of the Receipts and Expenditures of all public Money shall be
published from time to time” (Art. I, sec. 9, cl. 7 [emphasis added]). Now,
suppose you want to know how much the Central Intelligence Agency
(CIA) spends and on what. Suppose further that you suspect the CIA is
spending your hard-earned tax and deficit dollars wastefully or on ille-
gal domestic surveillance. A logical first step would be to take a look at
the CIA’s budget—the account of receipts and expenditures mentioned in
the Constitution. However, one would search in vain. The CIA’s budget
is secret, and under the Central Intelligence Act of 1949, it accounts to the
Treasury for its expenditures by a nonpublic “certificate.”

In the 1970s, William Richardson, a member of the electorate, loyal cit-
izen, and taxpayer, sued to have the CIA Act declared unconstitutional.
A lawyer with a background in military intelligence, he was apparently
incensed by the CIA’s secretive domestic spending (Wharton 1995). He had
a dual constitutional complaint. On the one hand, he could not obtain the
CIA’s budget; on the other, without the CIA’s budget numbers, the Trea-
sury’s published “Combined Statements of Receipts, Expenditures, and
Balances of the United States” was “a fraudulent document” (United States
v. Richardson 1974, 169). How could Richardson be an informed citizen and
voter if the government was withholding some budget information from

123



124 5. TRANSPARENCY

him and putting out disinformation in its constitutionally mandated ac-
count of receipts and expenditures?

Richardson never received an answer. When the case reached the Su-
preme Court, a slim majority of five justices decided not to give him one.
Instead they found that he lacked standing to bring the suit in the first
place. He had no concrete personal injury, only a generalized grievance,
perhaps shared with millions of others (see Chapter 6 on standing). The
four dissenting justices would have granted standing for a variety of rea-
sons. One justice, William O. Douglas, had a good deal of sympathy for
Richardson’s cause:

The sovereign of this Nation is the people, not the bureaucracy. The state-
ment of accounts of public expenditures goes to the heart of the prob-
lem of sovereignty. If taxpayers may not ask that rudimentary question,
their sovereignty becomes an empty symbol and a secret bureaucracy is
allowed to run our affairs. . . .

The public cannot intelligently know how to exercise the franchise
unless it has a basic knowledge concerning at least the generality of the
accounts under every head of government. No greater crisis in confidence
can be generated than today’s decision. Its consequences are grave be-
cause it relegates to secrecy vast operations of government and keeps the
public from knowing what secret plans concerning this Nation or other
nations are afoot. (United States v. Richardson 1974, 201-202)

Douglas was in the minority, but his views succinctly capture one of
the chief concerns that frame administrative law’s requirements for open
government.

In 2013, by contrast, Edward Snowden’s “leaks” raised a countervailing
concern for public consideration of transparency in national security policy.
According to his information, some of which the Washington Post published,
the CIA requested $14.7 billion for fiscal year 2013. Of this total, $2.3 billion
was for human intelligence; $2.5 billion for security, logistics, and missions;
$2.6 billion for paramilitary and covert operations, probably including
drone strikes; $1.7 billion for “technical collection” efforts such as intercept-
ing radio and telephone communications; and $68.6 million for providing
cover for its operatives (Ehrenfreund 2013; Gellman and Miller 2013).

As Richardson contended, knowledge of the CIA’s budget could shed a
great deal of light on what it does and where. As one observer explained,

The CIA’s dominant position [in national intelligence] will likely stun
outside experts. It represents a remarkable recovery for an agency that
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seemed poised to lose power and prestige after acknowledging intelli-
gence failures leading up to the Sept. 11, 2001, attacks and the 2003 U.S.-
led invasion of Iraq.

The surge in resources for the agency funded secret prisons, a con-
troversial interrogation program, the deployment of lethal drones and
a huge expansion of its counterterrorism center. The agency was trans-
formed from a spy service struggling to emerge from the Cold War into a
paramilitary force. (Ehrenfreund 2013)

This conclusion speaks to Douglas’s point. The shift in an agency that
spends billions of dollars annually from gathering intelligence to para-
military activity in Afghanistan, Pakistan, and elsewhere is presumably
something of which citizens—the “sovereign of this Nation”—ought to be
aware. But as Director of National Intelligence James R. Clapper Jr. main-
tained, it is presumably also something that should be secret: “Our budgets
are classified as they could provide insight for foreign intelligence services
to discern our top national priorities, capabilities and sources and methods
that allow us to obtain information to counter threats” (Gellman and Miller
2013). Therein lies the core of the problem of government transparency:
What information should be public, what should be secret, why, and if the
“sovereign people” do not decide, who should and how?

The Administrative Law Framework
for Transparent Government

As Douglas argues, open government is a prerequisite for government by
the people. The Constitution’s framers were acutely aware that without a
good measure of transparency, the system they designed would fail. James
Madison, author of the Bill of Rights and chief architect of the separation of
powers, ranked openness alongside other fundamental constitutional val-
ues: “A popular Government, without popular information, or the means
of acquiring it, is but a Prologue to a Farce or a Tragedy; or, perhaps both.
Knowledge will forever govern ignorance: And a people who mean to be
their own Governors, must arm themselves with the power which knowl-
edge gives” (1999, 790; see also US House of Representatives 2001, 1; US
Senate 1974, 37-38). In addition to the Receipts and Expenditure Clause,
the Constitution requires that “each House [of Congress] shall keep a Jour-
nal of its Proceedings, and from time to time publish the same” (Art. I,
sec. 5, cl. 3). It also requires a record of presidential vetoes and publication
of the names of those members of Congress voting to override or sustain
them (Art. I, sec. 7, cl. 2).
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Nevertheless, the framers recognized that some matters would have to
be secret. Constitutionally, whatever material Congress wants to keep se-
cret it may omit from its journals (Art. I, sec. 5, cl. 3). The Constitution itself
was framed under a veil of strict secrecy.

American constitutional democracy relies heavily on administrative law
to determine what should be open, what should be secret, and how deci-
sions regarding governmental transparency should be made, challenged,
and reviewed. Since adoption of the Administrative Procedure Act (APA)
of 1946, five main approaches to regulating openness have become widely
used: public reporting, freedom of information, protection against inva-
sions of privacy, open meetings, and whistle-blowing.

Public Reporting

As amended, section 552 of the APA requires all covered agencies to pub-
lish the following in the Federal Register: (1) descriptions of their organiza-
tion and location, along with whom to contact for information, to make
submittals or requests, or to obtain decisions; (2) explanations of their op-
erations and procedural requirements; (3) procedural rules, descriptions of
forms and where to obtain them, and information regarding the content of
papers, reports, and examinations; (4) substantive and interpretive rules
and policy statements; and (5) amendments, revisions, and repeals of any
of the above. A public protection clause provides that no person may be
held responsible for noncompliance with an agency requirement in any of
these categories that was not properly published.

The agencies are also required to make some documents available for
public inspection and copying, unless they are published. These include
final adjudicatory opinions, concurrences, and dissents; adopted policies
and interpretations that are not available in the Federal Register; and staff
manuals and instructions that affect the public. These materials must be
indexed for public inspection or sale. They may be posted on the Internet
in what are often referred to as “electronic reading rooms.” Anything in
a document that creates a “clearly unwarranted invasion of personal pri-
vacy” should be deleted.

These requirements are important. They go a long way toward over-
coming what Congress perceived as excessive administrative secrecy in
the 1930s and 1940s. However, they are really just the tip of the iceberg.
Agencies face myriad reporting requirements. Along with special reports
mandated by Congress, they routinely publish annual reports on their per-
formance and finances. The Government Accountability Office publishes
reports on virtually every significant aspect of administration, including
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personnel practices, organizational design, budgets and financial manage-
ment, performance, and the implementation of specific statutes.

Agencies also issue news releases and public relations material. As elec-
tronic government continues to develop in the digital age, more and more
agencies at all levels are maintaining websites. The federal government
puts a massive amount of information online—sometimes, perhaps, too
much. After the terrorist attacks of September 11, 2001, many agencies re-
moved information about water resources, chemicals, nuclear energy, and
other potentially dangerous topics (OMBwatch 2001).

Today, the emphasis is on performance reporting. For instance, the Gov-
ernment Performance and Results Act Modernization Act of 2010 requires
the US Office of Management and Budget (OMB) to maintain a website
that includes descriptions of the federal government’s priority and per-
formance goals with “an identification of the agencies, organizations, pro-
gram activities, regulations, tax expenditures, policies, and other activities
that contribute to each Federal Government priority goal” (sec. 7[c6]). Ex-
ecutive Order 13,514 (2009), titled “Federal Leadership in Environmental,
Energy, and Economic Performance,” requires OMB to prepare scorecards
(available at sustainability.performance.gov) related to agencies’ promo-
tion of environmental sustainability. The scorecards rate agencies on re-
duction of greenhouse gases and energy, use of renewable energy, potable
water intensity, fleet petroleum usage, and green buildings. In total, all the
reports, scorecards, and other information made public by the federal gov-
ernment would probably overwhelm any citizen diligently trying to un-
derstand and evaluate federal administration.

However, not all information is equal. Government reports are some-
times criticized for blurring the distinction between factual reporting and
spinning information for favorable public relations. Reading The United
States Government Manual, one might assume that the federal government
houses the most benevolent, caring, rights-protecting, and efficient agen-
cies imaginable. Never mind that federal agencies are routinely denounced
by politicians and the media, largely distrusted by the public, and fre-
quently sued.

Agencies may change their mission statements as they update their stra-
tegic plans. In the recent past, two particularly sweet-sounding mission
statements belonged to the Department of Health and Human Services and
the US Botanic Garden. The former portrayed itself as “the Cabinet-level
department of the Federal executive branch most involved in the Nation’s
human concerns. In one way or another, it touches the lives of more Amer-
icans than any other Federal agency. It is literally a department of people
serving people, from newborn infants to persons requiring health services
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to our most elderly citizens.” The Botanic Garden has informed “visitors
about the aesthetic, cultural, economic, therapeutic, and ecological impor-
tance of plants to the well-being of humankind.” Not to be outdone, the
Department of Justice, usually a no-nonsense law enforcement agency that
includes the Federal Bureau of Investigation and the Bureau of Prisons, has
presented itself as “the largest law firm in the Nation [serving] as counsel
for its citizens” (Office of the Federal Register 1999, 271, 45, 323).

Freedom of Information

Freedom of information is aptly defined as regulations and laws “that pro-
vide members of the community with a legally enforceable right of access
to information in the possession of government” (Zifcak 1998, 941-942).
The first freedom of information law was apparently introduced in Swe-
den in 1766, but contemporary US federal freedom of information did not
begin to develop until enactment of the APA in 1946. The APA’s provi-
sions were rudimentary, perhaps naive, and they largely failed. The act
provided, “Save as otherwise required by statute, matters of official record
shall in accordance with published rule be made available to persons prop-
erly and directly concerned except information held confidential for good
cause found” (sec. 3[c]). Between a citizen’s need to show that he or she
was “properly and directly concerned” and an agency’s ability to with-
hold information for undefined “good cause,” the APA became “a basis
for withholding information” despite “the clear intent of the Congress to
promote disclosure” (US Senate 1974, 6-7). The Freedom of Information
Act (FOIA) of 1966 amended the APA in an effort to fix these problems. The
Presidential Records Act of 1978 later applied the basic principle of open
government to presidential materials.

The Freedom of Information Act

After its initial enactment in 1966, FOIA was significantly amended in 1974,
1986, and 1996 and again in 2007 by the Openness Promotes Effectiveness
in Our National Government Act (OPEN Government Act). From its in-
ception, FOIA sought to balance four concerns: open access, privacy, nec-
essary secrecy, and the government’s ability to obtain information. FOIA
promotes access by giving all individuals a right to information. There
is no requirement that they be properly and directly concerned with the
information sought. With one exception explained below, anyone can ask
for anything, although the fees agencies charge to supply information may
vary with the purpose for which it is sought.
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By itself, FOIA is primarily a disclosure statute. However, it instructs
and permits agencies to withhold substantial categories of information at
their discretion. These categories are called “exemptions,” of which there
are nine. They guard individuals’ privacy, trade secrets, and commercial,
geological, and geophysical information, as well as protect governmental
secrecy in the interests of national security, law enforcement, effective deci-
sionmaking and management, and administrative efficiency. Personal pri-
vacy is also protected by the Privacy Act of 1974, as reviewed later in the
chapter. The ability to collect information is crucial to contemporary gov-
ernmental policymaking and regulatory enforcement. FOIA works in con-
junction with other statutes, such as the Federal Trade Secrets Act (1948),
to protect some types of commercial information, whether submitted vol-
untarily or under compulsion.

Basically, FOIA operates as follows. Activity is triggered by the sub-
mission of a FOIA request to an agency. Requests may be submitted by
corporations and associations as well as by individuals. Foreigners may
also request information. Federal agencies cannot make FOIA requests of
one another. There is no standard form, though the US Department of Jus-
tice publishes the FOIA Reference Guide (2010), which provides advice on
how to request information. Individual agencies also provide online forms
for FOIA requests. The requester is obligated to “reasonably describe” the
agency records he or she is seeking—that is, to provide enough specific-
ity to enable a professional employee, familiar with the material, to locate
it without undue effort. Only information in the form of records is cov-
ered. One could ask an agency for a record on John Lennon but should
not request all the information it might have on him scattered throughout
its documents or organized as records on other subjects (Weinberg 2000).
If the information is electronic, the agency may create the requested re-
cord, depending on the circumstances. Requesters should indicate whether
they want a record in electronic form. Under the OPEN Government Act,
agencies are also required to “make the raw statistical data used in [their]
reports available electronically to the public upon request” unless it falls
under one of the exemptions or is protected by another statute (sec. 8[c]).
Until the OPEN Government Act made records maintained and managed
for agencies by contractors subject to FOIA requests, agencies were respon-
sible only for records under their control, generated within the agency or
placed in its files, and used by the agency for some work purpose (Bureau
of National Affairs, Inc. v. U.S. Department of Justice 1984). The agency bears
the burden of persuasion in demonstrating that the requested information
is not an agency record. Requests should be in accordance with the agen-
cy’s published rules regarding time, place, fees, and procedures.
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FOIA’s coverage is very broad, applying to the CIA, Federal Bureau of
Investigation, military, executive departments and agencies, independent
regulatory commissions, and government corporations. As noted above,
today it can extend to records held by contractors. FOIA also covers those
units in the Executive Office of the President that have statutory responsi-
bilities, such as the Office of Management and Budget, but not those that
are purely advisory (e.g., the Council of Economic Advisers) (Funk, Shap-
iro, and Weaver 1997, 595). It does not apply to Congress, the judiciary, or
the president.

Timeliness has been a long-standing FOIA problem. There has been far
more FOIA activity than Congress foresaw in 1966, and efforts have been
made to prod the agencies to process requests more promptly. Today, agen-
cies have twenty days (up from the original ten) to tell a requester whether
the information sought will be released. This can be extended by ten days
to channel the request to the proper agency unit. The agency may “toll” the
twenty-day period (that is, stop the clock) when it “reasonably” asks the
requester for additional information or clarifies fee assessments with him
or her. The clock starts running again when the requester responds (OPEN
Government Act 2007, sec. 6[a][1][l, II]). If the agency’s response is posi-
tive, it still may take years to supply the information itself to the requester.
Agencies are required to explain their denials of requests. These may be
appealed within the agency, in which case the agency has another twenty
days to decide whether to release the information.

Along with timeliness, fees have been an issue. When FOIA went into
effect, some agencies levied exorbitant charges for reviewing, searching,
and copying. Amendments adopted in 1974 limited these but had the effect
of subsidizing searches initiated for commercial gain, as when a business
seeks information on its competitors. Additional amendments passed in
1986 regulate fees according to how the information will be used. These
are highly detailed, but their gist is that requests for information of value
to scholarship, research, news reporting, and the public’s understanding
of government are billed for less than those seeking information for com-
mercial purposes. The OPEN Government Act defines “representative of
the news media” to include any entity, be it a person or organization, that
“gathers information of potential interest to a segment of the public, uses its
editorial skills to turn the raw materials into a distinct work, and distributes
that work to an audience.” “News” means information dealing with “cur-
rent events” or of “current interest” (OPEN Government Act 2007, sec. 3).

Although FOIA applies broadly across the federal executive branch, as
amended the nine exemptions exclude a considerable amount of informa-
tion from mandatory release:
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1.

2.

National defense or foreign policy information that is properly classi-
fied for secrecy.

Information “related solely to the internal personnel rules and prac-
tices of an agency.”

. Information that is specifically prohibited from disclosure or regu-

lated by another statute.

. “Trade secrets and commercial or financial information obtained from

a person and privileged or confidential.”

. Inter- or intra-agency memos or letters that would not be available by

law to a party in litigation with the agency.

. “Personnel and medical files and similar files the disclosure of which

would constitute a clearly unwarranted invasion of personal privacy.”

. “Records or information compiled for law enforcement purposes, but

only to the extent that the production of such law enforcement re-
cords or information (A) could reasonably be expected to interfere
with enforcement proceedings, (B) would deprive a person of a right
to a fair trial or an impartial adjudication, (C) could reasonably be
expected to constitute an unwarranted invasion of personal privacy,
(D) could reasonably be expected to disclose the identity of a confi-
dential source, including a State, local, or foreign agency or authority
or any private institution which furnished information on a confiden-
tial basis, and, in the case of a record or information compiled by a
criminal law enforcement authority in the course of a criminal inves-
tigation or by an agency conducting a lawful national security intel-
ligence investigation, information furnished by a confidential source,
(E) would disclose techniques and procedures for law enforcement
investigations or prosecutions, or would disclose guidelines for law
enforcement investigations or prosecutions if such disclosure could
reasonably be expected to risk circumvention of the law, or (F) could
reasonably be expected to endanger the life or physical safety of any
individual.” Exemption 7(C) was the focus of litigation creating an
important exception to FOIA’s usual operation and is detailed below.

. Information pertaining to the regulation of financial institutions.
. “Geological and geophysical information and data, including maps,

concerning wells.” (sec. 552[b][1-9])

Two points about the exemptions should be borne in mind. First, infor-
mation in these categories may be released at an agency’s discretion unless
it would violate some other law. In other words, the fact that requested in-
formation falls into one of the exemptions does not necessarily determine
whether it will be released. Over the years, federal attorneys general have
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provided different guidance. Some, such as Janet Reno (1993-2001), have
promoted disclosure; others, including John Ashcroft (2001-2005), have
sought to dampen it. Reno authorized the Department of Justice to defend
the agencies in FOIA suits only when release of the information sought
would create “foreseeable harm.” Under Ashcroft, the department de-
fended agencies whenever they had a “sound legal basis” for withholding
information (Office of Information and Privacy 2001). President Barack
Obama’s attorney general, Eric Holder (2009-), replaced this standard with
a “presumption of openness” by asserting that “the Department [of Justice]
will defend a denial only if the agency reasonably foresees that disclosure
would harm an interest protected by one of the statutory exemptions, or
disclosure is prohibited by law” (Office of Public Affairs 2009). Neverthe-
less, the Obama administration has demonstrated a penchant for secrecy
(J. Ball 2012). For instance, Obama’s Executive Order 13,526 (2009) au-
thorizes agencies to classify information after they receive FOIA requests
(sec. 1.7[d]).

Second, FOIA specifically provides that “any reasonably segregable por-
tion of a record shall be provided to any person requesting such record
after deletion of the portions which are exempt” from release (sec. 552[b]).
To the extent technically feasible, the agencies should identify the places
where deletions were made.

FOIA has engendered far more litigation than can be reviewed here. A
great deal of it is incredibly detailed and fact specific. This seems partic-
ularly true in suits over what constitutes a record. One example should
be of particular interest to public managers. In Bureau of National Affairs,
Inc. v. U.S. Department of Justice (1984), a US court of appeals had to de-
cide whether government officials’ telephone message slips, daily agendas,
and appointment calendars were agency records. It reached the following
conclusions:

1. The telephone message slips “are not ‘agency records” within the
meaning of FOIA. No substantive information is contained in them.
No one but the official for whom the messages were taken used the
telephone slips in any way. And, in many cases, there might be no
way for the official to segregate personal from business calls.”

2. “The daily agendas are ‘agency records’ within the meaning of FOIA.
They were created for the express purpose of facilitating the daily
activities of the Antitrust Division. Even though the agendas reflected
personal appointments, they were circulated to the staff for a busi-
ness purpose.” They were created “for the convenience of [the] staff
in their conduct of official business.”
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3. “The appointment calendars are the most difficult to categorize. . . .
We conclude, however, that these particular appointment calendars are
not ‘agency records.” They are distinguishable from the daily agendas
in two important respects. First, they were not distributed to other
employees, but were retained solely for the convenience of the indi-
vidual officials. Second, . . . the appointment calendars were created
for the personal convenience of individual officials so that they could
organize both their personal and business appointments.” (Bureau of
National Affairs, Inc. v. U.S. Department of Justice 1984, 1495-1496 [em-
phasis added]).

Public managers sometimes assume that anything work related may be
obtained under FOIA for all the world to see. Bureau of National Affairs sug-
gests FOIA’s operation is more complex and less governed by categorical
rules. This also tends to be the case with regard to the specific exemptions.
Although it is not possible to treat each of these in detail here, the follow-
ing general points are important:

* Exemption 1, for national security, does not affect the government’s
ability to classify documents. Where an agency’s very admission that it
does or does not have a record could compromise national security or
foreign policy, it may respond that it can neither confirm nor deny the
existence of the record. For historical reasons, this is called a “Glomar
denial” or “Glomarization”* (Funk, Shapiro, and Weaver 1997, 607).

¢ Exemption 2, for personnel rules and practices, covers less than its
language suggests. The Supreme Court interpreted it to exempt only
internal information that would be of no interest to the public. For
example, records pertaining to the Air Force Academy’s internal dis-
ciplinary system are not exempt (Department of the Air Force v. Rose
1976).

e Exemption 3, for information protected by another law, occasion-
ally gives rise to an issue of statutory interpretation. However, the
principle is clear enough: agencies may withhold information when
disclosure is prohibited or regulated by other statutes. As explained
immediately below, releasing such information may violate the APA.

* Exemption 4, for confidential commercial information and trade
secrets, has had a difficult history. FOIA by itself would allow the

1. The term comes from a FOIA request for information about the CIA’s connection to Howard
Hughes'’s effort, using the Glomar Explorer, to retrieve a sunken Soviet submarine. See Phil-
lippi v. CIA (1976).
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release of such secrets, however defined. To defend against this pos-
sibility, firms developed “reverse FOIA” suits. A business can file suit
in a district court to block an agency from disclosing information
requested on it. The firm’s challenge takes the form of contending
that release would be arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law as defined by section 706 of
the APA (see Chapter 6). For example, all things being equal, releas-
ing information covered by an act protecting trade secrets would vi-
olate section 706. Under Executive Order 12,600 (1987), agencies are
required to inform businesses that their commercial information is
being sought.

Exemption 5, dealing with inter- and intra-agency memos, is inter-
preted to privilege (i.e., shield from disclosure) two types of informa-
tion. One is information generated by an attorney-client relationship
that would not be available in litigation. The other is information
covered by executive privilege. This is a somewhat more amorphous
concept derived from judicial interpretation of the separation of pow-
ers that permits the president to withhold some executive branch in-
formation from Congress and the judiciary (Nixon v. Administrator of
General Services 1977; United States v. Nixon 1974). The general princi-
ple underlying exemption 5 is that predecisional information is priv-
ileged to protect the free flow of ideas within and among agencies. In
other words, before a decision is made, participants should be able
to engage in uninhibited brainstorming and feel free to bounce half-
baked ideas off one another. Who would start a thought with, “This
may sound crazy, but . . . “ if the rest might be on the front page of a
newspaper someday? The predecisional exemption applies to private
parties who participate in a decision as well as to agency employees.
Predecisional material is not privileged if it becomes specifically in-
corporated into the final decision. Executive privilege is more central
to the Presidential Records Act, as explained in the next section.
Exemption 6 protects only against “unwarranted” invasions of per-
sonal privacy. It should be considered in conjunction with the Privacy
Act, which is discussed below. It applies only to human beings, not to
corporations or associations. Under some circumstances, its coverage
is broad enough to allow withholding information to protect the pri-
vacy of the relatives of an individual on whom information is being
sought.

Exemption 7(C), which allows withholding law enforcement informa-
tion that “could reasonably be expected to constitute an unwarranted
invasion of personal privacy,” was the subject of National Archives and
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Records Administration v. Favish (2004), a major Supreme Court deci-
sion, which is discussed below.

e Exemptions 8 and 9, dealing with financial institutions and geology,
are of less importance to public managers generally. Nine was in-
cluded to assuage oil industry concerns that information about po-
tential oil and natural gas fields, developed at great expense through
exploration, would be released to competitors or speculators.

Returning to exemption 7(C), Allan Favish sought photographs taken
at the scene of Vincent Foster’s suicide. Foster was President Bill Clinton’s
deputy White House counsel, and the photos were held by the National
Archives and Records Administration (NARA). The issue was whether
NARA could withhold them under section 7(C). Foster was dead and, of
course, could not assert a right to privacy. However, his family did so, and
this led the Court to establish two important principles. First, it is appro-
priate “to conclude from Congress’ use of the term ‘personal privacy’ that
it intended to permit family members to assert their own privacy rights
against public intrusions long deemed impermissible under the common
law and in our cultural traditions.” Second, the usual FOIA rule hold-
ing that it is irrelevant why a requester seeks information does not ap-
ply to section 7(C). Here, the Court spoke to the essence of government
transparency:

FOIA is often explained as a means for citizens to know “what the Gov-
ernment is up to.” ... This phrase should not be dismissed as a convenient
formalism. It defines a structural necessity in a real democracy. The state-
ment confirms that, as a general rule, when documents are within FOIA’s
disclosure provisions, citizens should not be required to explain why they
seek the information. . . . The information belongs to citizens to do with
as they choose. . . . The disclosure does not depend on the identity of the
requester. As a general rule, if the information is subject to disclosure, it
belongs to all.

When disclosure touches upon certain areas defined in the exemptions,
however, the statute recognizes limitations that compete with the general
interest in disclosure, and that, in appropriate cases, can overcome it. In
the case of Exemption 7(C), the statute requires us to protect, in the proper
degree, the personal privacy of citizens against the uncontrolled release of
information compiled through the power of the state. . . .

Where the privacy concerns addressed by Exemption 7(C) are present,
the exemption requires the person requesting the information to estab-
lish a sufficient reason for the disclosure. First, the citizen must show that
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the public interest sought to be advanced is a significant one, an interest
more specific than having the information for its own sake. Second, the
citizen must show the information is likely to advance that interest. Oth-
erwise, the invasion of privacy is unwarranted. (NARA v. Favish 2004, 167,
171-172)

In reaching its decision, the Court was careful to distinguish between
the narrow wording of exemption 6, which speaks to creating “a clearly
unwarranted invasion of personal privacy,” and the broader language
of 7(C), which requires only a reasonable expectation that the release of
information would be an “unwarranted invasion of personal privacy.”
“Personal” in 7(C) does not protect nonhuman “legal persons,” including
corporations and other “artificial entities” (Federal Communications Com-
mission v. AT&T 2011).

Enforcement of FOIA depends heavily on the federal district courts. The
act places the burden of persuasion on the agency to show that nondisclo-
sure is legal. The district court makes its determination de novo (afresh)
rather than being bound by the agency record. It may review the records at
issue in camera (i.e., privately in chambers). When requesters substantially
prevail, agencies may have to pay their attorneys’ fees and related costs.
The OPEN Government Act makes these fees available when the requester
has a substantial claim and the agency changes its position prior to trial.
This is intended to potentially compensate requesters for their legal fees
when agencies agree to release information just before going to trial, as
well as to deter agencies from dissuading requesters from suing with the
prospect of incurring heavy, nonreimbursable pretrial costs. The act also
specifies that attorneys’ fees will be paid from the agencies’ own budgets
rather than the Treasury Department’s Claims and Judgment Fund (sec.
4[b]).

Theoretically, a court’s finding that an agency acted arbitrarily and ca-
priciously can result in a Merit Systems Protection Board (MSPB) disci-
plinary action against an official, though apparently by 1997 there was only
one such finding and no actual discipline (Funk, Shapiro, and Weaver 1997,
593). When a suit involves discovering what information actually exists,
the agency is required to provide an index of its relevant records to both
the court and the requester (known as a “Vaughn index”; see Funk, Shap-
iro, and Weaver 1997, 607).

Evaluations of freedom of information radically differ. In principle, it is
broadly accepted as necessary for representative government. Voters like
Richardson need information to fulfill their roles as citizens. The OPEN
Government Act is premised on the belief that “the effective functioning
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of a free government like ours depends largely on the force of an informed
public opinion” (sec. 2[1][c]). Access to public information, as Madison
maintained, is a key to governmental accountability. Every US state has
a statutory-based freedom of information policy, as do most, if not all, de-
mocracies abroad. As early as 1946, the United Nations General Assembly
resolved that “freedom of information is a fundamental human right and
is the touchstone for all the freedoms to which the United Nations is con-
secrated” (Zifcak 1998, 942). Nevertheless, there may still be some hold-
outs. In 1982, when he was still merely a law professor, Supreme Court
Justice Antonin Scalia denounced the premise “that the first line of defense
against an arbitrary executive is do-it-yourself oversight by the public and
its surrogate, the press” (quoted in Strauss et al. 1995, 909).

There is broad agreement that implementation of FOIA is costly, liti-
gious, and time-consuming. Explanations vary with respect to why the
act has not worked better. Clearly, the volume and expense were unantic-
ipated. In fiscal year 2012, there were 651,254 requests government-wide
and a backlog of 71,790 requests (FOIA.gov, n.d.). The government spends
an estimated $300 million to $400 million annually on FOIA requests (Na-
tional Security Archive 2006). No doubt many requests are frivolous, and
most may be for commercial information that has no immediate value to
the public. However, requesters” ardor for information is not the sole prob-
lem. The federal government’s administrative culture has been slow to
change from valuing secrecy to embracing openness (Warren 1996, 187). As
of 2000, the vast majority of agencies paid no attention to FOIA activities
in their annual performance plans (Piotrowski and Rosenbloom 2002). The
OPEN Government Act seeks to change this culture by requiring agencies
to report on their timeliness in processing requests and to appoint chief
FOIA officers with responsibility for compliance, monitoring and improv-
ing implementation, and designating FOIA public liaisons to help resolve
disputes with requesters (sec. 10[k]).

The OPEN Government Act will promote better agency reporting and
processing of requests. However, at least for the near future it is likely
to remain true, as Professor Robert Vaughn, for whom the Vaughn index
is named, maintains, that “the Founding Fathers would be proud of the
act—unless they could see how the people[‘s] government often frustrates
its purpose” (Mashaw, Merrill, and Shane 1992, 697). Federal judge Pa-
tricia Wald’s summary may be best: “Something like [FOIA] had to be
invented to prevent a ‘curtain of fog and iron’ from falling between the
American public and its government,” but “FOIA, like all basic freedoms,
sometimes hurts the worthy and sometimes helps the unworthy” (Strauss
et al. 1995, 909).
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The Presidential Records Act

The Presidential Records Act was adopted to resolve an issue simmering
in the demise of Richard M. Nixon's presidency. Who has control over the
release of presidential papers, tapes, and related materials—a former pres-
ident, claiming executive privilege, or the federal government? The act
placed presidential and vice presidential materials in the custody of the
archivist of the United States, with the “affirmative duty” to make them
public “as rapidly and completely as possible” (sec. 2203[f][1]). It allows
former presidents and vice presidents to prevent access to some records
for twelve years after they leave office. Most of the FOIA exemptions apply
to disclosure by the archivist. However, papers and so forth that might be
covered by FOIA exemption 5 should not be withheld simply because they
reveal internal White House deliberations or staff advice. The act allows a
former president or vice president to sue the archivist to prevent access to
specific documents by asserting constitutional executive privilege, the full
scope of which is uncertain and depends on case-by-case judicial inter-
pretation. The act is considered of great value to historians, public interest
groups, the media, and, ultimately, the American people.

Its first application was to President Ronald Reagan (1981-1989), whose
papers became eligible in 2001. However, implementation was frustrated
by President George W. Bush (Bush II), whose father, President George H.
W. Bush, was Reagan’s vice president and could figure prominently in the
released documents. Bush II issued Executive Order 13,233 (2001), block-
ing the archivist from permitting access to any papers that either a former
or incumbent president wanted withheld. In some cases the order would
have allowed the family members of incapacitated or deceased former
presidents to prevent access. It also increased vice presidents’ control over
their papers. Bush II's order was broadly based on claims of constitutional
executive privilege. It flipped the legal process regarding access. Under its
terms, the burden was on those seeking access, not former presidents seek-
ing to prevent it. Individuals and associations suing for access to blocked
material would have to demonstrate a specific need for the records in-
volved (US House of Representatives 2001; Allen and Lardner 2001).

Bush’s order provoked criticism in Congress, legislative attempts to
nullify it, and at least one lawsuit, brought by the American Historical
Association, the National Security Archive, the Reporters Committee for
Freedom of the Press, Public Citizen, the American Political Science Asso-
ciation, and independent scholars (American Historical Association v. NARA
2007; see Miller 2001; Lardner 2001). In the lawsuit, the US District Court
for the District of Columbia narrowly ruled that a section (3[b]) of the Bush
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IT order that would have extended a president’s or vice president’s ability
to prevent the archivist’s release of records indefinitely was “arbitrary, ca-
pricious, and contrary to law in violation of the Administrative Procedure
Act” (American Historical Association v. NARA 2007, 3, 33).

On the second day of his presidency, Obama replaced Bush II's order
with Executive Order 13,489 (January 21, 2009). It specifies that in the ab-
sence of a claim of executive privilege, presidents and vice presidents can
only prevent the release of records for “a time certain” rather than indef-
initely (sec. 2[b]). However, like Bush II's order, it apparently limits the
release of records that might fall under FOIA exemption 5 by stating, “A
‘substantial question of executive privilege” exists if NARA'’s disclosure of
Presidential records might impair national security (including the conduct
of foreign relations), law enforcement, or the deliberative processes of the
executive branch” (sec. 1[g]). The order also requires NARA to “abide by
any instructions given . . . by the incumbent President [regarding a claim
of executive privilege] . . . unless otherwise directed by a final court order”
(sec. 4[b]). Eventually, the federal courts are likely to determine when as-
sertions of presidential executive privilege can override the presumption
that records covered by FOIA exemption 5 are subject to disclosure under
the Presidential Records Act.

Privacy

The federal Privacy Act of 1974 reflects the APA’s broad interest in pro-
tecting individual rights against administrative encroachment. Its cov-
erage within the executive branch is similar to FOIA, though somewhat
broader because it extends to advisory units in the Executive Office of the
President. The act was a congressional response to a variety of issues that
crystallized in the Watergate years (1972-1974), especially concern over
the abuse of agency information about private individuals. There was
also a sense that the federal government was collecting too much per-
sonal information and safeguarding it poorly. For example, during the
1960s some federal agencies used personality tests and privacy-invading
questionnaires that contained items such as the following true-false ques-
tions: “My sex life is satisfactory” and “There is little love and compan-
ionship in my family as compared to other homes” (Westin 1967, 256-268).
A congressional investigation concluded that there was a high potential
for misuse of such information because “confidentiality of government
files is a myth. Such files float from agency to agency. Federal investiga-
tors in some instances are given access to information far removed from
the subject of their inquiry” (US Congress 1966, 398). At one point, some



140 5. TRANSPARENCY

nondefense agencies were routinely requiring their employees to fill out a
questionnaire that was originally designed for use by patients in govern-
ment hospitals. The form asked numerous detailed questions about phys-
ical and mental health symptoms, including bed-wetting and nightmares
(see Rosenbloom 1971, 213).

The Privacy Act is primarily concerned with regulating the collection,
management, and release of information regarding individual citizens and
permanent residents. It does not apply to corporations, associations, or
other organizations. The following are its main features:

1. Access to records: Individuals have a right to review agency records
on them. If they find errors, they may request that the records be
amended. If the agency refuses, the individual involved may file a
statement of disagreement, which essentially becomes part of the
record. A person may also request information about the purpose,
nature, and date of agencies’ disclosure of records on him or her. A
general exemption prevents individual access to CIA and law en-
forcement agency records.

2. Management of records: Agencies are required to publish notices in
the Federal Register explaining the nature of their record systems and
policies regarding access, disposal, storage, and related matters. They
must also develop safeguards against inaccuracies and misuse of in-
formation, including through computer matching. The information
contained in an agency’s records should be relevant to its mission.

3. Restrictions on disclosure: In principle, the act prohibits the disclo-
sure of any record on an individual without his or her prior consent.
However, there are twelve specific exceptions in which such consent
is not required. The most important among these are that records may
be disclosed to Congress, to law enforcement agencies at all levels of
government, in response to a FOIA request, and in “compelling cir-
cumstances” regarding an individual’s health or safety. Records may
also be released for “routine use,” which is rather circularly defined
as use “for a purpose which is compatible with the purpose for which
it was collected.” (sec. 552a[b][1-12], [a][7])

In a case with odd protagonists, U.S. Department of Defense v. Federal La-
bor Relations Authority (FLRA) (1994), the Supreme Court noted that the re-
lationship between FOIA and the Privacy Act is “convoluted.” Information
protected by the Privacy Act may nevertheless be disclosed under FOIA’s
sixth exemption unless it would “constitute a clearly unwarranted invasion
of personal privacy.” How does one determine what is “unwarranted”?
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In U.S. Department of Defense v. FLRA, two local unions were seeking the
names and home addresses of the employees in the bargaining units they
represented, some of whom were not union members. The Department of
Defense (DoD) supplied the employees” names and workstations but, cit-
ing the Privacy Act, not their home addresses. The unions filed unfair labor
practice charges with the FLRA, which ultimately ordered the DoD to sup-
ply the home addresses. The DoD refused, and the conflict went to court.

The Supreme Court applied the following framework for analyzing the
relationship between the Privacy Act and FOIA exemption 6. First, “in
evaluating whether a request for information lies within the scope of an ex-
emption that bars disclosure when it would amount to an unwarranted in-
vasion of privacy, a court must balance the public interest in the disclosure
against the interest Congress intended the exemption to protect.” Second,
and the key point, “the only relevant public interest to be weighed in this
balance is the extent to which disclosure would serve FOIA’s core purpose
of contributing significantly to public understanding of the Government’s
operations or activities.” Third, “whether an invasion of privacy is war-
ranted cannot turn on the purposes for which the information request is
made.” (NARA v. Flavish, discussed above, was decided under exemption
7(C) but may have implications for this third point in the DoD v. FLRA
framework for interpreting exemption 6. See also U.S. Department of Justice
v. Reporters Committee for Freedom of Press 1989).

In applying this three-step analysis to the facts, the Court had no trouble
finding that the home addresses were protected by the Privacy Act. The
public interest in disclosure was “negligible, at best”—"virtually nonex-
istent.” This interest must be defined in terms of what the public might
learn from disclosure, not whether releasing the home addresses would
improve collective bargaining in the federal government. Consequently, “a
very slight privacy interest would suffice to outweigh the relevant public
interest.” The Court reasoned that even though home addresses are often
available through phonebooks and other published sources, “the employ-
ees’ interest in nondisclosure is not insubstantial” because “many people
simply do not want to be disturbed at home by work-related matters.” It
also noted that if the unions could obtain the addresses, they would like-
wise be available to commercial advertisers and solicitors (U.S. Department
of Defense v. FLRA 1994, 487-489 [Syllabus], 497-501).

The Privacy Act is enforced through civil lawsuits and criminal prosecu-
tions, though instances of the latter are very rare (Funk, Lubbers, and Pou
2000, 819). There have been a few highly publicized allegations of viola-
tions of the act. During the 1992 election campaign, one Elizabeth Tamposi
allegedly went rummaging through the State Department’s passport files
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on candidate Bill Clinton and his mother, Virginia Dell. Toward the end
of Clinton’s presidency, agency information on Linda Tripp, a key figure
in the Monica Lewinsky episode, was improperly released. However, en-
forcement for anything other than an agency’s failure to provide access or
correct its records is difficult. Suits for money damages require a showing
of actual damages and that the violation at issue was intentional. Damages
for mental and emotional distress are not available (Federal Aviation Admin-
istration v. Cooper 2012). The Privacy Act has not produced a great deal of
litigation, perhaps because its exceptions are broad and winning damages
is so difficult (Bonfield and Asimow 1989, 560). Every state has a counter-
part of the federal act. Privacy may be further protected by regulations
requiring agencies to develop “privacy impact assessments” dealing with
personal information held in electronic form and shared among agencies
and levels of government such as contained in the Implementing Recom-
mendations of the 9/11 Commission Act of 2007.

Open Meetings

The federal government and all fifty states promote transparency through
open meetings laws. Their purpose is to place agencies’ oral policymak-
ing in full public view in order to obtain better decisions, promote greater
understanding of government, and generate more trust and confidence in
it. Open meetings laws complement freedom of information by creating
public access to verbal decisionmaking, where there may be a relatively
thin paper trail for subsequent retrieval. Such laws are based on two ma-
jor premises. First, when agencies exercise delegated legislative authority
orally in formulating and adopting binding public policy decisions, they
ought to emulate legislatures by doing so in the open rather than behind
closed doors. Second, openness combats political favoritism, corruption,
and opportunities for special interests to wield undue influence.

Open meetings laws are often called “sunshine laws,” presumably in
the spirit of Supreme Court Justice Louis Brandeis’s well-known statement
that “sunlight is said to be the best of disinfectants; electric light the most
efficient policeman” (quoted in Buckley v. American Constitutional Law Foun-
dation 1999, 223). However, despite their popularity, these laws are often
criticized for being cumbersome, having a chilling effect on informal col-
legial discussions, and driving agency decisionmaking backstage, which
leads to “scripted,” “perfunctory” open meetings (May 1997, 421; Coyle
1995, A12). At the federal level, the major open meetings laws are the Gov-
ernment in the Sunshine Act of 1976 and the Federal Advisory Committee
Act of 1972.
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The Sunshine Act applies to multiheaded federal boards and commis-
sions to which a majority of the members are appointed by the president
with the advice and consent of the Senate. There are about fifty such units,
including the Securities and Exchange Commission, Federal Trade Com-
mission, Federal Communications Commission, and Consumer Product
Safety Commission. Covered agencies are required to give at least one
week’s advance notice of their meetings. In principle, all meetings of a
quorum of the agency members necessary for official business should be
open to the public. By majority vote, meetings or portions of them may be
closed in the public interest for reasons that parallel the FOIA exemptions.
However, a major difference is that a meeting cannot be closed simply to
protect predecisional discussions from public scrutiny. The act’s purpose is
to force as much of the decisionmaking process into the open as possible.
Meetings may also be closed when public decisionmaking would frustrate
implementation of the proposed policy. A vote to close meetings must be
made public. Depending on the reason for closure, the agency must keep
either a transcript, recording, or set of minutes of the meeting. This record
is available to the public, except for discussion that may be withheld under
an exemption. The act contains a number of requirements for reporting to
Congress.

Enforcement is by civil lawsuit, though the Sunshine Act has not pro-
duced much significant litigation. The remedy for improper closure of a
meeting is likely to be access to the agency’s transcript. Under the federal
act, an agency action cannot be invalidated on the basis that a meeting
should have been open. Some state laws do provide such a remedy (Bon-
field and Asimow 1989, 554). Litigation by Common Cause and Public Cit-
izen established that meetings cannot be closed to shield budget decisions
or simply to promote more candid discussions (Funk, Lubbers, and Pou
2000, 542).

Several features of the Federal Advisory Committee Act (FACA) were
discussed in Chapter 3 on rulemaking. The whole thrust of the act was to
bring the advisory committee system aboveboard. It seeks to make open-
ness in advisory committee meetings the general rule (sec. 10). Notices of
meetings must be published in the Federal Register, and “interested persons
shall be permitted to attend, appear before, or file statements with any ad-
visory committee” (sec. 10[a][3]). FACA requires that detailed minutes of
meetings be kept and provides public access to these as well as to written
materials supplied to advisory committees, including reports, working pa-
pers, and studies. These documents may be withheld under a FOIA ex-
emption. Open meetings are the norm; exceptions may be made based on
the same criteria as apply to agencies under the Sunshine Act. FACA does
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not apply to committees composed solely of federal employees, the CIA,
the Federal Reserve System, and local civic groups.

FACA has produced considerable litigation, mostly over what consti-
tutes an “advisory committee.” Remedies for improper secrecy may include
a court injunction against the use of an advisory committee report, but in
some cases there may be no remedy even for clear violations—except to
prevent their repetition (Strauss et al. 1995, 957). Enforcement against pres-
idential advisory committees raises constitutional questions involving the
separation of powers and executive privilege. Perhaps the most publicized
case to date is Association of American Physicians and Surgeons, Inc. v. Hil-
lary Rodham Clinton (1993). Is the First Lady a federal employee for FACA
purposes? If she is not, then the President’s Task Force on National Health
Care Reform was an advisory committee, and its closed meetings violated
FACA. Applying dexterous statutory interpretation “to the point of disin-
genuous evasion,” as one judge put it, the court concluded that First Lady
Clinton was a federal employee, at least in the FACA context. The court
articulated some general principles that provide useful guidance:

1. A “group is a FACA advisory committee when it is asked to render
advice or recommendations, as a group, and not as a collection of
individuals.”

2. “In order to implicate FACA, the President, or his subordinates, must
create an advisory group that has, in large measure, an organized
structure, a fixed membership, and a specific purpose.”

3. “When an advisory committee of wholly government officials brings
in a ‘consultant” for a one-time meeting, FACA is not triggered because
the consultant is not really a member of the advisory committee.”

4. “When we examine a particular group or committee to determine
whether FACA applies, we must bear in mind that a range of vari-
ations exist in terms of the purpose, structure, and personnel of the
group.” Formal groups of private citizens “brought together to give
publicized advice as a group” are clearly covered; “an unstructured
arrangement in which the government seeks advice from what is only
a collection of individuals who do not significantly interact with each
other” is not regulated by the act. (Association of American Physicians
and Surgeons, Inc. v. Hillary Rodham Clinton 1993, 913-915)

FACA was back in the news in 2001-2002 in conjunction with Vice Presi-
dent Richard Cheney’s refusal to release the records of the National Energy
Policy Development Group, which he chaired. The Bush II administration
claimed that the task force was not a government unit subject to FOIA.
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But it may have been an advisory group subject to FACA. The Natural Re-
sources Defense Council sued for records on its membership and meetings,
and in an unprecedented step, the US General Accounting Office took sim-
ilar legal action (Nakashima 2001; Milbank 2002). Eventually, after reach-
ing the Supreme Court, which sent it back to the district court for further
action, the case was dismissed in In re Cheney (2005) (see also Cheney v.
District Court 2004).

It is difficult to predict the future of FACA. On the one hand, the law
has significant implications for reinvented government, in which it is com-
mon to form public-private partnerships and collaborative governance ar-
rangements with private organizations and multilevel governmental units.
Some public-private partnership meetings may fall under the act. Hillary
Clinton’s case also drew attention to the potential for using the act to delay,
if not upend, federal policymaking. On the other hand, remedies for viola-
tions have been tepid thus far.

Whistle-Blower Protection

Providing legal protection to whistle-blowers is another way to promote
transparency. Public-sector whistle-blower protection regulations are in-
tended to prevent reprisals against public employees, contractors, and
others who expose wrongdoing observed in their relationships with gov-
ernment agencies. Exposure of maladministration can be internal to an in-
spector general or other agency official. It may also be external to some
outside agency, a legislature, media outlets, or some other party. More
broadly, whistle-blower protections seek to transform organizational cul-
tures to view whistle-blowing as a civic obligation and public virtue rather
than as insubordination, snitching, or tattling. The premise is that insiders
are in an excellent position to reveal maladministration and protect the
public from it. At the federal level, whistle-blowing is defined as disclosing
violations of laws, rules, or regulations, mismanagement, “gross waste of
funds,” abuses of authority, and substantial and specific dangers to public
safety or health (Civil Service Reform Act 1978, sec. 1206[b]). This covers
a very broad array of activity encompassing everything from illegal han-
dling of radioactive materials to run-of-the-mill violations of federal per-
sonnel law.

As noted in Chapter 2, all civilian public employees in the United States
enjoy a measure of constitutionally protected free speech on matters of pub-
lic concern. This includes whistle-blowing but excludes “work-product”
speech as explained earlier with reference to the Supreme Court’s decision
in Garcetti v. Ceballos (2006). However, even public employees’ speech on
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matters of public concern may legitimately provide cause for discipline
when it significantly harms the employer’s interests in confidentiality, ef-
ficiency, performing ongoing operations, and similar matters. Although
whistle-blowing is a form of protecting the public’s interests, it can also
create unnecessary public anxiety and disdain for government or hinder
administrative agencies in implementing their missions effectively. The free
speech rights of government contractors parallel those of public employees,
as may those of individuals who are engaged in preexisting commercial re-
lationships with public agencies (Board of County Commissioners, Wabaunsee
County v. Umbehr 1996; O’Hare Truck Service, Inc. v. City of Northlake 1996).
A problem for whistle-blowers is that vindicating these rights may in-
volve a tortuous path of litigation. Under constitutional law, the public
employee, contractor, or supplier of goods or services to a government
has the initial burden of persuasion in showing that his or her protected
speech triggered a reprisal. The burden then shifts to the agency involved
to show that its action served a substantial governmental purpose or that
it would have taken the action based on other factors even if the speech
had not occurred. An agency may also prevail if it can show that the action
is justified based on information it gained after disciplining an employee
or terminating an economic relationship with a contractor or other party.
Statutory whistle-blower protection regulations are intended to afford an
easier—though sometimes still difficult—route for combating reprisals.
The 1978 federal Civil Service Reform Act prohibited taking any per-
sonnel action as a reprisal against a federal employee’s whistle-blowing.
The Merit Systems Protection Board and the Office of Special Counsel
were charged with enforcement. These provisions were strengthened by
the Whistleblower Protection Act of 1989, which (1) extends protection
to cover threats of retaliation; (2) provides protection if an employee can
show that retaliation was a factor, rather than the dominant factor, in an
adverse action; (3) raises the government’s burden of persuasion in show-
ing that the action was taken for reasons other than retaliation; and (4)
permits employees to initiate action for redress before the MSPB when the
Special Counsel does not act on the matter (Warren 1996, 401).
Interpretation of federal whistle-blower protection law by the US Court
of Appeals for the Federal Circuit and the MSPB is highly detailed, often
turning on the precise meaning of a single word. In general, a federal em-
ployee is not protected if he or she (1) reports the wrongdoing to the wrong-
doer, even if that person is his or her supervisor, because the wrongdoer
is probably aware of the wrongdoing and, consequently, the employee is
not “disclosing” it to him or her; (2) discloses wrongdoing to a wrongdoing
supervisor who is aware of his or her conduct because in that situation the
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disclosure is about the nature of the conduct rather than the conduct itself;
(3) discloses wrongdoing through normal channels as part of his or her reg-
ular job responsibilities; (4) lacks a reasonable belief that wrongdoing oc-
curred; or (5) discloses information in contravention of a law or regulation.
By contrast, disclosure is likely to be protected if it is part of one’s normal
responsibilities but reported “outside normal channels” or disclosed outside
assigned responsibilities to a proper party (see US MSPB 2010, esp. 17-18).

Thirty-four states provide some degree of whistle-blower protection.
Some protect state employees; others, public and private employees; and
North Dakota’s law applies to private employees only. Most regulations
cover violations of law, though they may pertain to breaches of state, but
not federal or local, law. Louisiana’s coverage extends only to federal, state,
and local environmental protection laws. Alaska “prohibits public employ-
ers from discharging, threatening, or otherwise discriminating against a
public employee who reports to a public body or participates in a court
action or inquiry on a matter of public concern.” Colorado protects disclo-
sures about state agency actions that are not in the public interest. Nebraska
provides employees with a right to disobey illegal orders: “It is unlawful
for an employer with 15 or more employees, or a union or employment
agency to discriminate against a person who has opposed any practice or
refused to carry out an action that is a violation of state or federal law.”
Pennsylvania appears to be the only state that covers violations of ethical
codes (National Conference of State Legislatures 2010).

A whistle-blower’s charges will not be protected if he or she makes
them knowing them to be false or, depending on the specifics of the law,
with disregard for their truth or falsity. Claims that turn out to be false may
be protected if they were made in good faith—that is, the whistle-blower
reasonably believed them to be true. Under some laws, individuals seeking
personal gain by whistle-blowing may be afforded less protection.

Whistle-blower protection statutes vary in their procedural require-
ments. Some require that the first effort to expose wrongdoing be made
internally within the organization in which it is occurring. Others allow
disclosure directly to an external state agency, such as the federal Office of
Special Counsel, a personnel board, an auditor’s office, or a law enforce-
ment authority.

Remedies for retaliation against protected whistle-blowing also vary.
Public employees are generally made whole through reinstatement and
back pay, benefits, and seniority. They may also recoup attorney’s fees.
Punitive damages are sometimes available. However, fines for violating
whistle-blower protection laws may be light, such as $500 in Pennsylva-
nia. The MSPB notes that at the federal level “perceptions of retaliation
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against those who blow the whistle remain a serious concern. In both 1992
and 2010, approximately one-third of the individuals who felt they had
been identified as a source of a report of wrongdoing also perceived either
threats or acts of reprisal, or both” (US MSPB 2011, transmittal letter).

Qui Tam

Laws may offer financial gain as an inducement for private individuals
to expose fraud and cheating against the government. The federal False
Claims Act of 1863, revised in 1986, authorizes qui tam (pronounced “kwee
tam”) actions against federal contractors and other private entities that are
paid or funded by the government. Qui tam is short for “qui tam pro rege
quam pro sic ipso in hoc parte sequitur,” which means “who as well as for
the king as for himself sues in this matter” (USLegal, n.d.).

In modern terms, qui tam actions empower a whistle-blower to try to
recover public funds by suing a person or organization that has allegedly
defrauded the government. Because a qui tam plaintiff, called a “relator,”
sues on behalf of the government, he or she is not required to show a per-
sonal injury, as is usually necessary to gain standing to litigate. If the suit is
successful, the relator will share the funds recovered with the government.

Under the False Claims Act, the Department of Justice has the option
of joining the suit. As amended in 1986, the act enables successful whistle-
blowers to receive up to 25 to 30 percent of the recovery in the absence
of the department’s intervention and 15 to 25 percent with it. Defendants
are prohibited from taking adverse actions against their whistle-blowing
employees and may be required to reinstate them with double back pay
and other compensation. From 1986 through 2006, the federal government
recovered over $18 billion through qui tam suits, and whistle-blowers re-
ceived about $1.8 billion. Cases involved Medicare and Medicaid fraud,
defective products, and false billing, among other matters (Chang 2009;
LawyerShop.com, n.d.; The Qui Tam Online Network, n.d.).

Conclusion: An Opaque Fishbowl?

Here is a snippet from a brief conversation I had with a USA Today reporter
in the mid-1990s when “reinventing government” was a hot topic:

REPORTER: “Can government operate like a business?”

ME: “Which one? Tobacco? Silicone implants?”

REPORTER: “What?”

ME: “Did you ever try to ‘FOIA’” Philip Morris or Dow Corning?”
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The reporter laughed. Of course, she might have had the same response
if asked whether she had ever tried to FOIA the CIA for its budget num-
bers. Many contend that public administrators operate in a fishbowl; many
others say government has a strong penchant for secrecy. For some, the
water in the fishbowl is too clear; for others, it is too murky. And many
feel quite passionately about how open government should be. But as one
of the twentieth century’s leading public administrative thinkers, Dwight
Waldo, was fond of asking, “Compared to what?”

If the comparison is to the private sector, many executives with expe-
rience in both government and business would undoubtedly agree that
“governmental management tends to be exposed to public scrutiny and to
be more open, while private business management is more private and its
processes more internal and less exposed to public review” (Allison 1994
[1979], 136). If the comparison is to public administration before and af-
ter the development of regulations for transparency, there would be broad
agreement that freedom of information, sunshine, and whistle-blower pro-
tection have advanced, though not fully achieved, their purposes.

It is worth keeping Waldo’s question in mind when assessing transpar-
ency policy. If criticism alone could make for perfection, freedom of infor-
mation in particular might be among the most perfect of all public policies.
The job of improving and fine-tuning transparency policy is more difficult
than diagnosing what is wrong; it requires prescribing what will be bet-
ter. As noted in the chapter’s discussion of United States v. Richardson, open
government necessarily involves trade-offs and balances among competing
concerns of fundamental importance to US democratic constitutionalism.
The exemptions in FOIA and open meetings laws, exceptions in the Privacy
Act, crafting of whistle-blower protection, and judicial decisions dealing
with transparency inescapably provide an ever-evolving, applied political
theory of openness in contemporary US government. The tensions among
openness, security, administrative effectiveness and efﬁciency, access, pri-
vacy, confidentiality, the public’s sovereignty, and workable constitutional
democracy may be irresolvable yet manageable through continual adjust-
ments to transparency policy. And clearly, the long-term trend has been
toward better implementation of FOIA and other transparency provisions.

Additional Reading

Foerstel, Herbert N. Freedom of Information and the Right to Know. West-
port, CT: Greenwood Press, 1999.

Peltz-Steele, Richard. The Law of Access to Government. Durham, NC:
Carolina Academic Press, 2012.



150 5. TRANSPARENCY

Piotrowski, Suzanne J., ed. Transparency and Secrecy: A Reader Linking Lit-
erature and Contemporary Debate. Lanham, MD: Lexington Books, 2010.

Discussion Questions

1. Do you agree with the Supreme Court’s decision regarding FOIA ex-
emption 7(C) in the Favish case? Why or why not?

2.Is there any exemption in FOIA that you would eliminate? How about
exemption 5, the gist of which does not apply to open meetings and pres-
idential records?

3. The Civil Service Reform Act of 1978 contains significant whistle-
blower protections; yet even after these were strengthened in 1989, the
Merit System Protection Board reports that reprisals against whistle-
blowers are still common. Why do you think this is the case? What, if any-
thing, can be done to reduce reprisals?

4. Do you think the Privacy Act and FOIA exemptions 6 and 7 ade-
quately protect Americans’ personal privacy from government incursions?
If not, what might be done to provide greater protection?
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Judicial and Legislative Review of
Administrative Action

Introduction: The Drug Companies” Acetaminophen,
Salicylic Acid, and Caffeine Headache

In 1962, Congress amended the Food, Drug, and Cosmetic Act of 1938 to
require pharmaceutical companies to print a drug’s generic name “promi-
nently and in type at least half as large” when using the drug’s trade name
on labels and advertising. The point was to familiarize doctors and the
public with the availability of identical generic versions of many propri-
etary drugs—identical, that is, in everything but price.

The Food and Drug Administration (FDA) commissioner undertook no-
tice and comment rulemaking to develop rules for efficient enforcement
of the amendment. The final regulations mandated that the labels and ad-
vertisements for prescription drugs include the generic name every time
the trade name appeared. Thirty-seven individual drug companies and the
Pharmaceutical Manufacturers Association found the commissioner’s ac-
tion hard to swallow. To them, the rules were a prescription for lower prof-
its. They brought suit to block enforcement on the grounds that the 1962
amendment did not authorize the every-time requirement.

When Abbott Laboratories v. Gardner (1967) reached the Supreme Court,
the issue was whether the drug companies were entitled to preenforce-
ment review of the legality of the FDA commissioner’s final rules. The
Court split 5-3 in favor of such review (one justice did not participate).

151
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The majority reasoned that precedent and the Administrative Procedure
Act (APA) of 1946 created a strong presumption in favor of judicial review
for anyone legally wronged, adversely affected, or aggrieved by agency
action. In their view, the regulations clearly put the drug companies in an
aggravating bind: “If [they] wish to comply they must change all their la-
bels, advertisements, and promotional materials; they must destroy stocks
of printed matter; and they must invest heavily in new printing type and
new supplies. The alternative to compliance—continued use of the mate-
rial which they believe in good faith meets the statutory requirements, but
which clearly does not meet the regulation of the Commissioner—may be
even more costly. That course would risk serious criminal and civil penal-
ties for the unlawful distribution of ‘misbranded’ drugs.” Moreover, en-
forcement could harm the companies” public image even if it ultimately
turned out the commissioner, not they, had acted illegally. So, better for the
courts to review the regulations before the commissioner enforced them.
Sensible? Not according to the three dissenters. They argued that “es-
tablished principles of jurisprudence, solidly rooted in the constitutional
structure of our Government, require that the courts should not inter-
vene in the administrative process at this stage, under these facts and in
this gross, shotgun fashion.” In litigious America, a precedent favoring
preenforcement review would insidiously “threaten programs of vast im-
portance to the public welfare” in order to assuage “the cries of anguish
and distress” raised by regulated industries. A potential flood of litigation
would forestall the implementation of untold congressional mandates. The
dissenters adamantly warned against accepting “the invitation to abandon
the traditional insistence of the courts upon specific, concrete facts, and
instead entertain this massive onslaught in which it will be utterly im-
possible to make the kind of discrete judgments which are within judicial
competence.” Preenforcement judicial review would “permit the adminis-
tration of a law of the Congress to be disrupted by [a] nonadjudicable mass
assault” (Abbott Laboratories v. Gardner 1967, 152-153, 175-176, 200-201).
Sensible as well. These opinions speak to the large questions of judicial
review of administrative action. Under what conditions should the courts
rule on the legality or constitutionality of administrative action? What are
the consequences of taking a case too soon or too late? Should the courts
entertain cases only after a concrete factual record has been developed
through an agency’s enforcement of a regulation? Should the courts decide
matters, as in Abbott Labs, when there are genuine legal issues and either
preenforcement compliance or noncompliance would be expensive? What
are the effects of such choices on the relationships between courts and
agencies? How might they affect the role of the courts in an institutional
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sense? The doctrines and case law regarding judicial review address these
and related questions. They focus on determining what is judicially re-
viewable as well as the timing and scope of review.

Legislative review of agency action raises a companion set of issues.
Who is in a better position than Congress to determine whether the com-
missioner’s every-time regulation was in keeping with legislative intent?
Justice Tom Clark joined the dissenters in Abbott Labs but also added a
few choice words of his own: “I hope that the Congress will not delay
in amending the Act to close this judicial exition [sic] that the Court has
unwisely opened up for the pharmaceutical companies.” Why? Well, in
nonjudicious language, the companies have “deceitfully and exorbitantly
extorted high prices . . . from the sick and the infirm. Indeed, I was so
gouged myself just recently when I purchased some ordinary eyewash
drops and later learned that I paid 10 times the price the drops should
have cost.” “Rather than crying over the plight that the laboratories have
brought on themselves, the Court should think more of the poor ail-
ing folks who suffer” because the drug companies “mislead the public
by passing off ordinary medicines as fancy cures.” According to Clark,
because the Court’s majority got it wrong, Congress should step in and
make it right (Abbott Laboratories v. Gardner 1967, 201).

Sensible? Of course, but thousands of federal rules are promulgated an-
nually. How can Congress deal with them all? What if the sentiment of
a legislature changes faster than an agency can write a rule? What form
should congressional action take, if and when it occurs? More generally,
how can a legislature ensure that administrators” exercise of delegated leg-
islative authority is in keeping with its intent?

Judicial Review of Administrative Action

The courts are generally viewed as essential to subordinating administra-
tive action to the rule of law. They provide a check against abuse of admin-
istrative discretion and unconstitutional, illegal, irrational, or procedurally
irregular decisionmaking and enforcement. They are a full-fledged part of
public administration and often considered partners, or, more likely, senior
partners, with administrators (Bazelon 1976).

However, the precise shape that the partnership should take is inher-
ently debatable. As suggested by the colliding opinions in Abbott Labs, the
key questions are what should be reviewable, when, and how deeply. Over
the years, the courts have developed complex—some might say convo-
luted—Ilegal doctrines in an effort to supply answers. Judicial review of
administrative action is an area of the law in which there are exceptions
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to everything—including, no doubt, this statement. One can even read a
law review article titled “Judicial Review of Non-reviewable Administra-
tive Action” (Morris 1977). This chapter provides an overview of the main
principles and considerations that define contemporary judicial review of
public administration. It then focuses on the tools for legislative review of
agency activity.

The Court System

Judicial review takes place within federal and state court systems. These
generally have a well-defined division of labor among trial courts, appel-
late courts, and specialized courts. The federal court system is illustrative.

The district courts are the workhorses of the federal judiciary. There are
eighty-nine district courts in the United States (one to four per state, de-
pending on size), plus one each in the District of Columbia, Commonwealth
of Puerto Rico, Virgin Islands, Guam, and Northern Mariana Islands. They
are trial courts and hear criminal as well as civil cases. Litigation at this
stage of the process is aimed at establishing the relevant facts, applying
the law to them, and resolving disputed legal issues. The judge determines
matters of law; the jury, if one is sitting, determines the facts. In bench
trials, there is no jury; the judge decides whether the plaintiff’s or the de-
fendant’s version of the facts is more credible, as well as the legal out-
come. When there is no factual dispute, the case may be decided efficiently
by summary judgment, in which the judge rules on the legal questions
presented. A single judge presides over most district court cases, though
sometimes a three-judge panel is used. The district courts are usually the
first judicial level to deal with administrative law cases, as in Abbott Labs
and Nowva Scotia (discussed in Chapter 3).

The district courts can resolve administrative law cases in several ways.
They can rule that an administrative action is legal (e.g., that the FDA com-
missioner had legal authority to write the every-time rule and properly
promulgated it). Alternatively, they can find that the administrative action
was illegal or unconstitutional. When ruling against the government, the
district courts can block further enforcement of an administrative rule or or-
der. They can also remand cases (send them back) to the agency for further
rulemaking, clarification, or adjudication. Short of resolution, the courts
can also issue temporary restraining orders to prohibit the continuation of
a challenged activity while a trial is held or a final decision reached. They
can also dismiss a suit because it fails to constitute a case or controversy
within the meaning of Article III of the Constitution, lacks a substantial
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federal legal question, or is otherwise not suitable for judicial resolution (as
discussed below in this chapter).

Judges explain the legal and logical basis for their decisions in written
opinions. Though these are not necessarily published or widely circulated,
written opinions are central to judicial accountability and the evolution of
US legal doctrines. Future cases are decided by weighing the applicability,
reasoning, and conclusions of past decisions—that is, precedents—to them.
Precedents can be modified or even discarded, but they are rarely disre-
garded altogether. Most federal cases, including administrative law cases,
begin and end in the district courts (Warren 1996, 42).

Appeals from district court decisions usually go to a court of appeals,
though decisions in a three-judge case may be appealed directly to the
Supreme Court. The courts of appeals are organized by circuit. There are
eleven numbered territorial circuits, such as the Second Circuit (Vermont,
Connecticut, New York) and the Seventh Circuit (Indiana, Illinois, Wiscon-
sin), as well as a District of Columbia Circuit. There is also a Court of Ap-
peals for the Federal Circuit, which has nationwide geographic jurisdiction
but specialized legal jurisdiction involving patents, federal contracts, trade,
veterans’ claims, and some administrative actions by the Merit Systems
Protection Board, the Department of Veterans Affairs, and other agencies.
Appeals court cases are usually heard by three judges. Sometimes all the
judges in a circuit will sit as a full panel, which is called a hearing en banc.

Appeals courts serve as a check on the district courts. Even though only
a limited proportion of cases are appealed, the possibility of review prob-
ably enhances the quality of district court decisions. Appeals overwhelm-
ingly deal with matters of law. The appellate courts ordinarily accept the
factual record as it comes from the district court. In nonjury cases, the
lower court’s factual findings may be rejected if they are clearly erroneous.
In jury cases a more difficult standard is applied: essentially the evidence
or the inferences drawn from it must be so faulty that the jury’s verdict is
completely implausible (Strauss et al. 1995, 522-523).

As with the district courts, appeals court decisions are written in the
form of opinions. They can create a number of outcomes. The district
court’s decision may be affirmed or reversed or, occasionally, affirmed in
part and reversed in part (in other words, an appellate ruling may agree
or disagree with separate parts of the lower court’s opinion). The appeals
court may remand the case to the district court for further proceedings. A
district court’s decision may also be vacated—that is, entirely voided, as
when the appeals court finds that the district court misconstrued the legal
matter at issue. A vacated civil action may be relitigated if the dispute is



156 6. JuDICIAL AND LEGISLATIVE REVIEW OF ADMINISTRATIVE ACTION

not resolved in some other way unless the appeals court instructs that it be
dismissed. In addition, sometimes a specific legal question is sent by a dis-
trict court to an appeals court for certification, that is, to be answered one
way or another so that the lower court can proceed. Appeals court deci-
sions apply directly only within their particular circuits. Consequently, an
agency that loses a case in one territorial circuit is not required to change
its practices in the others. When two or more circuits are at odds with one
another, agency operations must comport with the law governing the geo-
graphic area where they take place. As a result, the administration of a
single federal program may vary significantly from circuit to circuit unless
or until the Supreme Court definitively resolves the issues involved.

Judge Patricia Wald of the Court of Appeals for the District of Columbia
Circuit described what may be a fairly typical array of appeals court out-
comes in cases involving administrative rules:

Between July 1, 1992, and July 1, 1993, panels of our circuit sat on
thirty-five cases involving . . . rules (plus one en banc proceeding).

Out of the thirty-six cases, the agency’s judgment was upheld in its
entirety nineteen times or more than fifty percent. In the remaining seven-
teen cases, a portion of the rule or rules was remanded; although in most
of those cases the key portions of the rule survived. In four of these cases
parts of the rule went back for failure to provide the required APA no-
tice and comment, the agency having unsuccessfully argued in court that
they were only “clarifications” not “amendments” of existing rules, or
that there was “good cause” for waiving notice and comment. The court
sent the rule or parts thereof back for failure of the agency adequately
to explain its rationale in six cases; in seven cases, it thought the agency
had interpreted the statute in a way that contradicted the clear intent of
Congress; in a few cases it was a combination of these two reasons that
doomed the rules. It must also be noted that in many of these cases the
rule was left in place [rather than nullified] while on remand. (Wald 1994,
632, 636-638; quoted in Strauss et al. 1995, 650-651)

The Supreme Court sits at the top of the federal court system. Its most
important jurisdiction is appellate—that is, it hears cases brought from the
lower federal courts, primarily the appeals courts, and from the state su-
preme courts or their equivalents (which may be called courts of appeals,
as in New York and Maryland, or have other names). It possesses original
jurisdiction to act as a trial court only in a limited range of cases, such as
controversies between two or more states (e.g., over disputed boundaries).
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The Court has very broad discretion to pick and choose among the roughly
7,000 petitions for review it receives annually. Nowadays, it will end up
writing full decisions in approximately eighty cases each year. Most cases
come to the Supreme Court via writ of certiorari (i.e., review); cases are
accepted when four or more justices favor granting review. Administrative
law cases are not typically a large part of the Court’s docket. The justices
are likely to take them in order to resolve significant differences among
the circuits or because they raise issues of national importance. Cases in-
volving some federally protected civil rights and voting rights, antitrust
issues, and a few other matters may be brought on appeal, rather than via
certiorari, which increases the likelihood that the Court will give them full
attention.

Original jurisdiction aside, Supreme Court case outcomes parallel those
of the appeals courts. The Court can affirm or reverse the lower court, va-
cate judgments, remand for further action, and certify legal questions. Its
decisions are by majority vote of the justices who hear a case, which is
usually the full body of nine. When a majority of those voting subscribe to
a single written opinion, it becomes the opinion of the Court. If a majority
of the justices agree on the specific holding (e.g., to affirm) but not the
reasons for doing so, there is a judgment—but no opinion—of the Court.
In such instances, the written opinion supported by the largest number
of justices favoring the judgment is called a plurality opinion. When the
chief justice is in the majority, then he (or a future she) assigns the task of
writing the Court’s opinion to himself or another justice in the majority.
When the chief justice is in the minority, the most senior justice in the ma-
jority determines who will write the majority opinion. Any justice is free
to write a separate concurring or dissenting opinion. In future decisions,
concurrences and dissents are given whatever weight their reasoning com-
mands. Only opinions of the Court are true precedents, which generally
serve as significant—though not necessarily binding—guides to resolving
subsequent cases.

The federal court system also includes a number of specialized courts
and functionaries that do not fit neatly into the three tiers described above.
These include the Court of Federal Claims (hearing money claims against
the United States), the Court of Appeals for the Armed Forces, the Tax
Court, the Court of Appeals for Veterans Claims, Foreign Intelligence
Surveillance Court (for issuing surveillance warrants in connection with
national security), and the Court of International Trade (dealing with im-
port transactions). There are also special courts and judges for bankruptcy
cases, as well as federal magistrates who are supervised by district courts
and preside over some civil and misdemeanor trials.
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Supreme Court, district, and appeals court judges are appointed by
the president with the advice and consent of the Senate. They hold office
during good behavior and are removable only through impeachment and
conviction. These are called Article III judges because their authority and
appointments are governed directly by the Constitution’s third article,
dealing with the federal judiciary. This is true even though the district and
appeals courts are established by legislation rather than the Constitution
itself. The district courts in Guam, the Northern Mariana Islands, and the
Virgin Islands are an exception because they are established by statute un-
der Article IV dealing with US territories. Their judges hold ten-year terms.
Article I courts (e.g., the US Court of Federal Claims and the US Tax Court),
which are also established by law, have limited subject matter jurisdiction
and authority rather than Article III’s full judicial power. The terms of Arti-
cle Ijudges are also fixed by law. As noted earlier, state court systems more
or less parallel the federal model, though many state judges are elected.

The federal courts are a powerful component of government and a
major institutional force in administrative law. Chapter 2 explained how
federal court decisions have brought the Constitution to bear directly on
administrators’ relationships with clients, customers, fellow government
workers, contractors, and individuals involved in street-level regulatory
encounters, as well as on the management of prisoners and individuals
confined to public mental health facilities. Agency rulemaking, adjudica-
tion, and transparency have also been substantially affected by court deci-
sions. Yet, like all US political institutions, the judiciary operates within a
system of checks and balances.

One obvious limitation on judicial power is that court decisions are not
necessarily self-enforcing. Many a judge has become frustrated at the slow
pace of court-ordered public school desegregation, prison reform, and
other changes in government operations. Judges can use writs and pow-
ers, such as holding individuals in contempt of court, in an effort to compel
compliance. In the end, though, as Alexander Hamilton pointed out more
than two centuries ago, the judiciary “may truly be said to have neither
FORCE nor WILL but merely judgment; and must ultimately depend upon
the aid of the executive arm even for the efficacy of its judgments” (1961
[1788], 465).

Another institutional limitation is the judiciary’s inability to reach out to
initiate cases. Courts can decide only matters that are brought to them in
appropriate form. Under Article III, the federal judiciary’s power is limited
to deciding cases and controversies arising under the Constitution or federal
laws or involving diplomats, admiralty, the United States, or, in some situ-
ations, one or more of the states as a party. Not every dispute, even when
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framed in legal terms, qualifies as a case or controversy within the Consti-
tution’s meaning. This is the matter of reviewability.

Reviewability

Judicial review in the United States has at least two meanings. One is the
power to declare governmental actions unconstitutional (and therefore
null and void). For instance, a federal court can declare the whole or part
of an act of Congress, treaty, presidential executive order, lower court ac-
tion, or agency rule, practice, or decision, as well as their equivalents at the
state or local levels, unconstitutional. State courts exercise similar powers
within their jurisdictions. Judicial review in this sense is not found in the
text of the US Constitution. It was established for the federal courts by the
Supreme Court’s decision in Marbury v. Madison (1803). It is generally well
accepted as necessary if the Constitution is to remain the supreme law of
the land, though as noted in Chapter 3, unitary executive branch theory
maintains that the president’s executive powers include the authority to
independently assess the constitutionality of federal laws, including those
that he (or a future she) has signed.

Another meaning of judicial review concerns what it is that the courts
will review, when, and how. Article III courts cannot give advisory opin-
ions because, constitutionally, their power is confined to resolving legal
cases and controversies. These are genuine only when the parties have an
adversarial relationship with some substantial concrete interest at stake,
such as liberty or property. The adversary legal system functions best
when there are true adversaries working hard to adduce evidence and le-
gal argument that may convince a court of the correctness of their own
claims and the weaknesses of their opponent’s. In part, the dissenters in
Abbott Labs did not want to grant preenforcement review because the full
parameters of the adversarial relationship between the FDA commissioner
and the pharmaceutical interests had yet to be established.

Over the years, the courts have developed several tests to determine
whether a dispute is judicially reviewable—that is, whether it is a case or
controversy suitable for judicial resolution. Reviewability in this context
is known as justiciability. It is rooted in (1) the limits Article III places on
judicial authority in the context of the constitutional separation of powers,
and (2) “the prudential limits” that embody “judicially self-imposed lim-
its on the exercise of federal jurisdiction” that are “essentially matters of
judicial self-governance” “designed to protect the courts from ‘decid[ing]
abstract questions of wide public significance even [when] other govern-
mental institutions may be more competent to address the questions and
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even though judicial intervention may be unnecessary to protect individ-
ual rights”” (United States v. Windsor 2013, 2685-2686). The main compo-
nents of justiciability follow.

Standing to Sue. Having standing to sue means that one has a sufficient
stake to bring a case against another party to court. Perhaps Supreme
Court Justice Antonin Scalia explained Article III standing most succinctly:

Over the years, our cases have established that the irreducible constitu-
tional minimum of standing contains three elements. First, the plaintiff
must have suffered an “injury in fact”—an invasion of a legally protected
interest which is (a) concrete and particularized, . . . and (b) “actual or
imminent, not ‘conjectural” or ‘hypothetical.”” Second, there must be a
causal connection between the injury and the conduct complained of—
the injury has to be “fairly . . . trace[able] to the challenged action of the
defendant, and not . . . th[e] result [of] the independent action of some
third party not before the court.” . . . Third, it must be “likely,” as opposed
to merely “speculative,” that the injury will be “redressed by a favorable
decision.” (Lujan v. Defenders of Wildlife 1992, 560-561)

Each of these components has been defined through litigation integrating
them with prudential limits that the courts have fashioned with respect to
standing.

“Injury” is treated broadly as a “zone of interest” that may include eco-
nomic, aesthetic, conservational, recreational, and other such cognizable
concerns, as well as harm to one’s constitutional or legal rights or status.
Under the APA an injury includes “suffering legal wrong” or being “ad-
versely affected or aggrieved” by agency action (sec. 702). “In fact” creates
a strong presumption that the party seeking standing is personally among
those injured. Generally, the injured is an individual, entity, or group di-
rectly regulated by governmental action. However, sometimes the injury
will be to an adversely affected third party. For example, in Craig v. Boren
(1976), a licensed vendor of 3.2 percent “nonintoxicating” beer had stand-
ing to bring an equal protection challenge against an Oklahoma statute
allowing females to purchase the brew upon reaching age eighteen but
males only at twenty-one. The beer seller had an injury in fact because she
“must obey the statutory provisions and incur economic injury or disobey
the statute and suffer sanctions” (Craig v. Boren 1976, 190). An association
or organization meets the “in fact” requirement when its members would
individually have standing, it seeks to protect interests of importance to its
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purpose, and the nature of the suit does not require personal participation
by its members (Strauss et al. 1995, 1144).

The injury must also be “concrete and particularized.” It is easier to say
what is not such an injury than what is. The grievance a citizen feels when
he or she believes a statute or agency rule is unconstitutional, illegal, or
bad public policy is neither concrete nor particularized. It is a generalized
complaint that may be shared with many other citizens. Consequently, at
the federal level, citizens do not have standing as citizens per se to sue
the government. This was William Richardson’s problem in United States
v. Richardson (1974), discussed in Chapter 5. In most instances, being a tax-
payer is also insufficient to create standing to bring cases in federal court.
The effect of a national public policy on one’s income tax bill is a gen-
eralized injury that is widely shared with other individuals (Frothingham
v. Mellon 1923). An exception occurs when a taxpayer is challenging the
federal taxing and spending power to fund a policy that is specifically for-
bidden by the Constitution, such as government spending that establishes
religion (Flast v. Cohen 1968).

The requirement that the injury be “actual or imminent” rather than
“conjectural” or “hypothetical” is also central to the adversary process. The
courts prefer that “the legal questions presented . . . will be resolved, not
in the rarefied atmosphere of a debating society, but in a concrete factual
context conducive to a realistic appreciation of the consequences of judicial
action” (Valley Forge Christian College v. Americans United for Separation of
Church and State, Inc. 1982, 472). When the harm is actual, the courts and
parties to the case can evaluate it and weigh the government’s countervail-
ing interests. When it is imminent, its character and scope can be assessed.
But when it is merely conjectural or hypothetical, the adversary process
operates uncomfortably like legislative decisionmaking. The courts are not
well positioned, relative to elected legislatures and expert administrators,
to deal with the speculative costs and benefits of one policy option over
another.

The requirement that the plaintiff demonstrate that the injury was fairly
traceable to a governmental action may be easily met, as when one is di-
rectly regulated by an agency rule. However, sometimes it will be alleged
that a policy creates an injury in the zone of interest of a third party who
is not directly regulated but more like an innocent bystander who inci-
dentally suffers harm. An obvious chain of causality, as in Craig v. Boren,
satisfies the traceability requirement. Some cases are more difficult. In Allen
v. Wright (1984), the parents of African American public school students
challenged the US Internal Revenue Service’s lax enforcement of a legal



162 6. JuDICIAL AND LEGISLATIVE REVIEW OF ADMINISTRATIVE ACTION

provision disallowing tax-exempt status to racially discriminatory pri-
vate schools. The parents argued that the racially discriminatory schools
were using tax-deductible contributions to expand their attractiveness to
white students, which frustrated efforts to racially desegregate the public
schools. The Supreme Court found the alleged causal chain far too weak
to convey standing. The more speculative, tenuous, or convoluted the pur-
ported connection between cause and effect, the less likely traceability is to
be accepted.

The final standing requirement is that the injury will likely be redressed
by a favorable court decision. All other components of standing being met,
good lawyering should prevent this from being an issue. Before filing suit,
one ought to know whether victory will appropriately remedy injuries.
Remedies can be complex, as in prison reform and public school deseg-
regation cases, or straightforward, as when a rule is nullified, a practice
stopped, a new hearing held, a plaintiff compensated, and so on. But they
should be clearly connected to the injury.

The main problem regarding redressability arises when there is an un-
certain relationship between the requested relief and the course of action
a defendant or third party may take if the plaintiff prevails. For instance,
in 1969 the Internal Revenue Service dropped a ruling allowing charitable
nonprofit hospitals to receive beneficial tax status by providing services to
indigents below cost. A welfare rights organization sued to have the ruling
reinstated. It argued that the inducement of favorable tax treatment was
necessary to encourage the hospitals to care for indigents. The Supreme
Court found it insufficiently likely that the relief sought would redress the
injury. The Court thought that the hospitals might just as plausibly for-
feit their tax status as bear the costs of treating indigents (Simon v. East-
ern Kentucky Welfare Rights Organization 1976). In a later case, an obviously
frustrated Supreme Court found the requested relief “worthless” not only
to the plaintiffs but “seemingly worthless to all the world” (Steel Co. v. Cit-
izens for a Better Environment 1998, 106).

Mootness. A case is not reviewable if it is moot, meaning that a judicial
decision will have no practical effect because the specific legal dispute has
disappeared or already been resolved in some other way. For instance, in
Craig v. Boren, one of the plaintiffs, Curtis Craig, had sought prospective
relief—to be legally eligible to buy 3.2 beer at age eighteen. By the time the
case was decided, he was twenty-one, and the Court’s ruling could have
no effect on his purchase of beer. His case was moot. The suit proceeded
because the other plaintiff, the beer seller, was suffering an ongoing injury.
In another example, a condemned prisoner’s challenge to electrocution as
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cruel and unusual punishment was mooted when the state offered death
row inmates a choice between lethal injection and the electric chair (Bryan
v. Moore 2000).

An exception to mootness may occur when the issue is “capable of rep-
etition and yet evading review” (Barron and Dienes 1999, 51). Roe v. Wade
(1973), which protected the right to have an abortion, is a classic example.
It would be next to impossible for a pregnant woman to have such a case
decided with finality by the Supreme Court within nine months. Yet at
any given time, millions of women are pregnant, and at the time of Roe,
abortion was widely prohibited by state laws. There are two ways around
this type of problem. Most simply, the case can proceed if the plaintiff is
capable of repeating the behavior: Jane Roe (Norma Leah McCorvey) could
have conceived again and sought an abortion. The other is to file the suit
as a class action representing a substantial number of parties in the same
situation.

Another exception is that a case will not necessarily be moot because
one of the parties voluntarily changes his, her, or its behavior. For instance,
after the city of Erie, Pennsylvania, made it an offense to “knowingly or
intentionally appear in public in a ‘state of nudity,”” Pap’s A.M., a corpo-
ration operating the nude dancing establishment Kandyland, challenged
the ordinance as a violation of freedom of expression under the First and
Fourteenth amendments. The city lost at the trial level, won on appeal, lost
in the Pennsylvania Supreme Court, and then petitioned the US Supreme
Court for review. In the meantime, Pap’s stopped the nudity at Kandyland
and operated no other business falling under Erie’s prohibition. Pap’s
wanted the Supreme Court to dismiss the case as moot. The Court refused
because Erie was still bound by the Pennsylvania high court decision and
therefore could not enforce its ordinance. Pap’s might also go nude again
in the future and would be free to do so if the Pennsylvania court’s rul-
ing stood. Finding Pap’s apparent strategy in pleading for mootness too
transparent, the US Supreme Court noted that its own prudential “interest
in preventing litigants from attempting to manipulate the Court’s jurisdic-
tion to insulate a favorable decision from review further counsels against
a finding of mootness” (City of Erie v. Pap’s A.M. 2000, 277, 278). The Court
went on to reverse the Pennsylvania Supreme Court.

Ripeness.  Ripeness focuses on whether the matters involved in a case have
developed sufficiently to make it ready for judicial review. As explained
in Abbott Laboratories v. Gardner, the basic rationale for demanding that
a case be ripe “is to prevent the courts, through avoidance of premature
adjudication, from entangling themselves in abstract disagreements over
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administrative policies and also to protect the agencies from judicial inter-
ference until an administrative decision has been formalized and its effects
felt in a concrete way by the challenging parties. The problem is best seen
in a two-fold aspect, requiring us to evaluate both the fitness of the issues
for judicial decision and the hardship to the parties of withholding court
consideration” (1967, 148-149). Abbott Labs was a difficult ripeness case
that split the Court. The majority found the issues sufficiently clear and the
potential harm to the drug companies great enough to warrant preenforce-
ment review. The minority argued that the case was not ripe and would
not be until enforcement occurred or perhaps was imminent.

The Supreme Court’s decision in a companion case to Abbott Labs illus-
trates how ripeness analysis works. Toilet Goods Association, Inc. v. Gardner
(1967) dealt with coloring additives in cosmetics, which are regulated by
the Food and Drug Administration. In order to facilitate enforcement, the
FDA commissioner issued a regulation authorizing immediate suspension
of FDA certification service to anyone who denied the agency’s employees
access “to all manufacturing facilities, processes, and formulae involved
in the manufacture of color additives.” The Toilet Goods Association’s
members were manufacturers whose products accounted for 90 percent
of all domestic cosmetic sales annually. It challenged the regulation as
exceeding the commissioner’s authority under the relevant statutes. The
association viewed the commissioner’s action as a circumvention of leg-
islative intent, noting that the FDA had long asked Congress to authorize
the kind of access the commissioner sought and that Congress had always
refused, except with respect to prescription drugs. The cosmetic manu-
facturers were particularly concerned that free access could compromise
valuable trade secrets.

The Supreme Court reasoned that Toilet Goods, unlike Abbott Labs, was
not ripe for judicial resolution. On the one hand, the issues were specula-
tive. Until the commissioner implemented the regulation, the courts could
not understand what kind of enforcement problems the FDA faced and
how these might be resolved within the agency’s statutory authority with
appropriate attention to safeguarding trade secrets. On the other hand,
refusal to decide the case at this stage placed minimal hardships on the
cosmetic companies. In the Court’s words, “a refusal to admit an inspec-
tor here would at most lead only to suspension of certification services to
the particular party, a determination that can then be promptly challenged
through an administrative procedure, which in turn is reviewable by a
court” (Toilet Goods Association, Inc. v. Gardner 1967, 161, 165). Although
ripeness is subjective, the contrast between Abbott Labs and Toilet Goods
well illustrates how the underlying theory is applied.
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Political Questions. Political questions are not justiciable. These are defined
by three considerations: (1) the matter is committed by the Constitution’s
text to the legislature or executive branch or both, (2) the courts would lack
“discoverable and manageable standards for resolving” the issues, and (3)
no other provision of the Constitution would be defeated by the judicia-
ry’s refusal to adjudicate the issues (Nixon v. United States 1993, 224-225).
Nixon v. United States (1993) may be the best illustration. Walter L. Nixon Jr.
was convicted of federal crimes and sentenced to prison. He was also chief
judge of a federal district court, holding tenure during good behavior and
drawing pay. He was impeached by the House of Representatives. A Sen-
ate committee took testimony from him and reported to the whole Senate,
which voted to convict. Nixon claimed that the Senate’s action violated the
Constitution’s Impeachment Clause, which provides that the “Senate shall
have the sole Power to try all Impeachments” (Art. I, sec. 3, cl. 6).

Did the Senate try Nixon? The Supreme Court held that the question
was political rather than legal and therefore not justiciable. First, the Con-
stitution’s text unarguably commits impeachment trials to the Senate. Sec-
ond, the word “try” is too vague in this context to yield standards that
would be judicially manageable on review. Nixon's protection against ar-
bitrary decisionmaking lay primarily in the requirement that conviction
be by a two-thirds majority vote. Finally, failure to review would have no
effect on the constitutional system.

Nixon has some relevance to administrative law because the Court’s
decision would apply to the impeachment of executive officers as well.
However, political questions are likely to arise far less frequently in the ad-
ministrative context than concerns about standing, mootness, and ripeness.

Timing

Reviewability analysis is infused with constitutional considerations and
prudential interests driven by the scope of judicial authority under Article
III and the separation of powers. Timing concerns are primarily pruden-
tial policy decisions about when judicial review of administrative action
should take place. These are embodied in the principles of primary juris-
diction, exhaustion, and finality and doctrines regarding federal judicial
deference to state courts.

Primary Jurisdiction. Primary jurisdiction is relevant when a case is
brought to court that could also be decided, at least initially, by an admin-
istrative agency. The court may essentially tell the parties to take the case
to the agency for resolution. The agency may have greater expertise in the
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subject matter than the court. A decision at the administrative level, where
regulations are enforced, may also promote the application of uniform
standards. A decision that an agency has primary jurisdiction also helps
lighten the courts” heavy dockets.

In fact, from an administrative law standpoint, there seem to be only
three good reasons why a court should not place primary jurisdiction with
an agency. First, the question may involve a matter of law in which the
agency has no special expertise. One of the more remarkable illustrations
grew out of Allegheny Airlines’ incredibly bad judgment in bumping con-
sumer advocate Ralph Nader from a flight. Nader charged that the airline’s
overbooking practices amounted to fraudulent misrepresentation. Looking
for a friendly forum, the airline argued that the Civil Aeronautics Board
(CAB) should have primary jurisdiction because it regulated unfair and
deceptive practices in the industry. Ultimately, the Supreme Court ruled
for Nader on the basis that the courts, rather than the CAB, have special
expertise in the law of fraudulent misrepresentation (Nader v. Allegheny
Airlines, Inc. 1976).

A court may also avoid placing primary jurisdiction with an agency
when a challenged regulation, decision, or action appears completely un-
reasonable. In such circumstances, there is no point in prolonging the mat-
ter. Finally, the agency may have already ruled on the matter in a case
involving other parties. If so, the court is not likely to learn much from
another agency decision along the same lines. These exceptions notwith-
standing, the basic premise with respect to the division of labor between
courts and agencies is that the agencies should generally have primary ju-
risdiction (Warren 1996, 437).

Exhaustion of Administrative Remedies. As a rule, parties are required to
exhaust their administrative remedies before turning to the courts for re-
lief. From a jurisprudential policy perspective, exhaustion takes advantage
of agency expertise, allows agencies to learn where their operations are
causing problems and correct them, if possible, and reduces the judicia-
ry’s caseload. However, as suggested in Chapter 4, from the perspective
of a nongovernmental party, such as Cinderella, exhaustion may seem just
that—exhaustion of time, energy, spirit, and resources. An individual, firm,
or other entity may be required to deal with the issue, and perhaps an ap-
peal, at the agency level in what may appear to be a futile effort at winning
justice.

Not surprisingly, exhaustion is porous. The courts can often relieve
parties of it at their discretion. This is most likely when (1) the issue is
purely legal, with no factual dispute; (2) the agency lacks the wherewithal
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to provide the remedy sought or any meaningful one; (3) the agency has
clearly exceeded or misused its authority; (4) violations of constitutional
procedural due process inhere in the agency’s procedures; (5) the agency
is responsible for unreasonable delays; or (6) the only step not exhausted
in the agency’s process is an optional one (Warren 1996, 439-440; Gellhorn
and Levin 1997, 372-373).

Finality. Finality concerns are similar to those for exhaustion. The courts
and agencies have strong interests in avoiding premature judicial review.
The APA provides for review of “final agency action” but does not define
the phrase (sec. 704). When an agency issues a final rule or order, finality
is clear enough. But what if it makes a policy decision that appears final
but is not communicated as such? For instance, an agency might consider
regulating something but ultimately decide not to do so without making
any formal announcement. Under some circumstances, such inaction can
be construed as final. Alternatively, an agency may take an interim or tem-
porary step that burdens some as it proceeds toward its final action. Chal-
lenging such preliminary action may not be barred by the finality principle.
An agency may also offer an interim step that is insufficient to prevent its
action from being considered final. For example, in Sackett v. Environmen-
tal Protection Agency (2012), the Sacketts faced fines of $75,000 per day for
not obeying an Environmental Protection Agency (EPA) compliance order
based on alleged violations of the Clean Water Act, which they disputed.
The EPA denied them a hearing, though the compliance order did invite
them to “’engage in informal discussion of the terms and requirements’
of the order with the EPA and to inform the agency of ‘any allegations
[t]herein which [they] believe[d] to be inaccurate.”” Notwithstanding this
invitation, the Supreme Court held that the EPA’s action was final and sub-
ject to judicial review under the APA. It noted that the invitation “con-
fers no entitlement to further agency review. The mere possibility that an
agency might reconsider in light of ‘informal discussion” and invited con-
tentions of inaccuracy does not suffice to make an otherwise final agency
action nonfinal” (Sackett v. Environmental Protection Agency 2012, 1372). Per-
haps the best generalization is that when finality is unclear, judicial analy-
sis will be highly fact specific (Gellhorn and Levin 1997, 378).

Deference to State Courts. Federal judicial deference to state courts is em-
bodied in two main doctrines. First, under the doctrine of adequate and
independent state grounds, the US Supreme Court will not exercise juris-
diction over a case appealed from a state supreme court (or its equivalent) if
the state court was able to decide it on the basis of state law, independently
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of whatever federal question may have been involved. For example, a state
may afford individuals greater civil rights and liberties in some contexts
than they would have under the US Constitution or federal statutes. In
such circumstances, a state court ruling in favor of an individual could be
based on adequate and independent state grounds, without reference to
the parallel federal provisions. Second, under the doctrine of abstention,
the federal courts will temporarily abstain from hearing a constitutional
claim when the case turns on an unsettled matter of state law. The doctrine
also limits federal court involvement in state criminal proceedings and,
sometimes, in administrative and civil proceedings when there is an im-
portant state interest at stake. It does not prevent a state losing in its own
highest court from appealing to the US Supreme Court (e.g., Delaware v.
Prouse 1979; New Jersey v. T.L.O. 1985).

The Scope of Judicial Review

The scope of judicial review refers to the depth of the courts’” probe of ad-
ministrative action. It establishes the extent of judicial deference to admin-
istrators” expertise and their need for flexibility. It also defines the quality of
the partnership between courts and agencies. The more deferential judges
are, the greater discretion agencies have in formulating and implementing
their policies and programs. A limited scope of review discourages litiga-
tion and reduces the judiciary’s role in public administration.

Administrative law scholars are divided on the question of how deeply
the courts should review various administrative activities. At times, the
discussion was posed in terms of whether the courts should be passive
or active in reviewing agencies’ actions. Passive judges were seen as es-
sentially conservative, adhering to the letter of the Constitution’s text and
the framers’ original intent. Activist judges were considered to be results
oriented in their jurisprudence—that is, prone to legal interpretation that
promoted their own policy preferences (which were usually liberal). How-
ever, the Rehnquist Court (1986-2005) drastically altered the terms of the
debate. Its Commerce Clause and Tenth and Eleventh Amendment deci-
sions clearly demonstrated that a court can be both activist and politically
conservative at once (see Chapter 2). Regardless of the judiciary’s political
leanings, today the federal courts as a whole are far more active in review-
ing administrative action than in the 1950s and 1960s. Arguments against
judicial involvement (i.e., meddling) in administration may now be more
common in law review articles than in court decisions (see Warren 1996,
421-426; Tushnet 2004).
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To some extent, the debate over passive versus active jurisprudence ob-
scured the reality that the scope of review has always been variable. As
discussed in Chapter 2, in constitutional law cases the scope of review
varies from strict scrutiny to reasonableness to rational basis analysis de-
pending on the specific rights and legal questions involved. It also varies
in administrative law, though the terminology is different. Scrutiny is fre-
quently conceived in terms of “looks,” ranging from a most probing “hard
look” through a “soft” one to essentially “no look™ at all. These “looks”
are really degrees of deference to the agencies. Which look the courts apply
is guided by the APA’s language, but the matter also depends heavily on
judicial doctrines, practices, and discretion. It is best to think of the rela-
tionship between the scope of review and specific administrative activi-
ties as one of tendencies rather than inflexible rules. In a litigious nation
with one-twentieth of the world’s population and two-thirds of its lawyers,
there are ample exceptions (Warren 1996, 420).

Agency Rules. The substance of agency rules and their underlying logic
tend to receive a hard look. Ever since the 1970s, the courts have shown
strong interest in evaluating the legal basis and rationale for challenged
rules. All rules must be in accordance with constitutional and statutory
law. Under the APA, final rules made through formal rulemaking must
be supported by “substantial evidence” (sec. 706[2][E]). Although this
may sound like a high threshold, “substantial” basically means “reason-
able” in this context (Warren 2011, 398-400). Rules produced by informal
rulemaking are subject to review under a standard requiring that they not
be “arbitrary, capricious, an abuse of discretion, or otherwise not in accor-
dance with law” (sec. 706[2][A]). In nuance, this standard is weaker. But
the difference may be no greater than saying formally made rules must be
supported by reasonable evidence, whereas informally promulgated rules
must not be unreasonable. Arcane distinctions between the substantial
evidence and arbitrary and capricious tests notwithstanding, in practice
the federal courts are apt to apply a hard look to substantive rules. This
is well illustrated by two Supreme Court decisions that helped define the
hard look.

Industrial Union Department, AFL-CIO v. American Petroleum Institute
(1980) involved Occupational Safety and Health Administration (OSHA)
standards for reducing benzene from ten parts per million to one part per

1. This is the author’s term.
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million in the ambient atmosphere in a number of industries. The Occupa-
tional Safety and Health Act of 1970 directs OSHA to “set the standard [for
toxic materials or harmful physical agents] which most adequately assures,
to the extent feasible, on the basis of the best available evidence, that no
employee will suffer material impairment of health or functional capac-
ity.” OSHA'’s policy was to assume that carcinogens like benzene had no
safe limit and to regulate accordingly. It established the benzene standard
after notice and comment, along with public hearings. There is no doubt
that inhaling benzene can do awful damage to one’s health. And there was
also no doubt that the standard was expensive. The first-year costs per em-
ployee would be $82,000 in the petroleum industry, $39,675 in petrochemi-
cals, and $1,390 in manufacturing rubber.

Using a hard look, the court of appeals held that the standard was in-
valid because it was not supported by the administrative record. The court
“concluded that OSHA had exceeded its standard-setting authority be-
cause it had not been shown that the 1 ppm [part per million] exposure
limit was ‘reasonably necessary or appropriate to provide safe and health-
ful employment’ . . . and that [the Occupational Safety and Health Act] did
not give OSHA the unbridled discretion to adopt standards designed to
create absolutely risk-free workplaces regardless of cost.”

The Supreme Court was badly splintered. Five justices voted to affirm
the lower court’s invalidation of the rule. Three argued that “the [statu-
tory] burden was on OSHA to show, on the basis of substantial evidence,
that it is at least more likely than not that long-term exposure to 10 ppm
of benzene presents a significant risk of material health impairment. Here,
OSHA did not even attempt to carry such burden of proof.” One justice
believed that under the act OSHA was obliged to explain “the method by
which it determined that the benefits justified the costs and their economic
effects.” Justice William Rehnquist would have invalidated the standard
on the basis that the section of the act involved was an unconstitutional
delegation of legislative authority. In his view, it provided a “legislative
mirage” rather than a constitutionally required “intelligible principle” to
guide the agency and reviewing court. He also argued that Congress, not
OSHA, should make the important social policy choice of what is feasible
in terms of costs and benefits.

Four justices dissented. They contended that review of OSHA standards
should be more deferential than the plurality’s opinion claimed because
(1) judges are not trained or experienced in the highly complex technical
issues linking toxic substances to diseases, (2) the factual issues in mak-
ing such links sometimes defy definitive resolution, and (3) “the ultimate
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decision must necessarily be based on considerations of policy as well as
empirically verifiable facts,” which is a job for an agency rather than a
court. These are good reasons to give a softer look. The fact that they did
not convince the other five justices suggested that the hard look approach,
taken primarily by the lower courts in the late 1960s and 1970s, had be-
come dominant (Industrial Union Department, AFL-CIO v. American Petro-
leum Institute 1980, 607-610, 681, 685-686, 705-706).

If there had been any doubt about the ascendance of the hard look, it
was dispelled three years later in Motor Vehicle Manufacturers Association of
the United States, Inc. v. State Farm Mutual Automobile Insurance Co. (1983).
The case concerned the “complex and convoluted history” of the National
Highway Traffic Safety Administration’s (NHTSA) rules regarding safety
restraints in automobiles. Between 1967 and 1982, the agency issued ap-
proximately sixty rulemaking notices leading to the imposing, amending,
rescinding, reimposing, and re-rescinding of various requirements. At is-
sue was the agency’s decision to rescind a passive restraint rule requiring
automobiles to be equipped with either automatic seatbelts or air bags.
When NHTSA adopted the rule, it assumed automatic seatbelts would be
installed in 40 percent of new cars and airbags in the other 60 percent. By
1981, it was clear that 99 percent of new cars would have automatic seat-
belts and only 1 percent would be equipped with airbags. Armed with this
new information, the agency viewed the passive restraint rule as pointless.
Conventional seatbelts were already standard equipment, and the large
number of recalcitrant drivers and passengers who refused to buckle them
would simply detach the automatic ones.

The Supreme Court ruled that the rescission was subject to the same
arbitrary and capricious standard of review as would be used in dealing
with a new rule. It then applied a hard look and concluded that NHTSA
could not pass the test. First, the agency was mixing its apples and oranges:
“The . .. most obvious reason for finding the rescission arbitrary and capri-
cious is that NHTSA apparently gave no consideration whatever to modi-
fying the Standard to require that air bag technology be utilized.” Second,
“the agency’s explanation for rescission of the passive restraint require-
ment is not sufficient to enable us to conclude that the rescission was the
product of reasoned decisionmaking.” In sum, “the scope of review under
the “arbitrary and capricious’” standard is narrow and a court is not to sub-
stitute its judgment for that of the agency. Nevertheless, the agency must
examine the relevant data and articulate a satisfactory explanation for its
action. . . . In reviewing that explanation, we must ‘consider whether the
decision was based on a consideration of the relevant factors and whether
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there has been a clear error of judgment’” (Motor Vehicle Manufacturers As-
sociation of the United States, Inc. v. State Farm Mutual Automobile Insurance
Co. 1983, 43, 46, 52).

In Federal Communications Commission v. Fox Television Stations the Su-
preme Court clarified the application of Motor Vehicle Manufacturers and
the hard look to agency policy changes:

To be sure, the requirement that an agency provide reasoned explanation
for its action would ordinarily demand that it display awareness that it is
changing position. An agency may not, for example, depart from a prior
policy sub silentio or simply disregard rules that are still on the books. . . .
And of course the agency must show that there are good reasons for the
new policy. But it need not demonstrate to a court’s satisfaction that the
reasons for the new policy are better than the reasons for the old one; it
suffices that the new policy is permissible under the statute, that there
are good reasons for it, and that the agency believes it to be better, which
the conscious change of course adequately indicates. This means that
the agency need not always provide a more detailed justification than
what would suffice for a new policy created on a blank slate. Sometimes
it must—when, for example, its new policy rests upon factual findings
that contradict those which underlay its prior policy; or when its prior
policy has engendered serious reliance interests that must be taken into
account. . . . It would be arbitrary or capricious to ignore such matters.
In such cases it is not that further justification is demanded by the mere
fact of policy change; but that a reasoned explanation is needed for disre-
garding facts and circumstances that underlay or were engendered by the
prior policy. (2009, 515-516 [emphasis in the original])

In practice, under some circumstances this construction may lead to a
“hard look lite,” that is, a somewhat less probing judicial review of agency
policy changes.

FOIA Requests. Denials of freedom of information requests receive a hard
look. Under the Freedom of Information Act (1966, as amended), the agency
has the burden of persuasion in showing that an exemption or other legal
provision permits or requires it to withhold requested information. In de-
ciding cases, courts should not be deferential to the agency.

Rulemaking Procedures. Rulemaking procedures receive a soft look inso-
far as they meet the minimum APA or other applicable statutory require-
ments. This was established in Vermont Yankee Nuclear Power Corp. v. Natural
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Resources Defense Council, Inc. (1978). After the Atomic Energy Commission
(AEC), which was succeeded by the Nuclear Regulatory Commission
in 1975, issued a license to Vermont Yankee and a permit to Consumers
Power Company to operate and construct nuclear power plants, the Court
of Appeals for the District of Columbia Circuit imposed more substantial
rulemaking procedures (“hybrid rulemaking”) on the agency to consider
the environmental impacts potentially associated with nuclear waste and
to examine conservation as an alternative to the generation of electricity.
On review, the Supreme Court unanimously upheld the AEC, noting that
informal rulemaking does not require the agency to hold hearings and that,
in drafting the APA, “Congress intended that the discretion of the agencies
and not that of the courts be exercised in determining when extra proce-
dural devices should be employed.”

The Supreme Court concluded that a soft look was necessary for three
reasons. First, “if courts continually review agency proceedings to deter-
mine whether the agency employed procedures which were, in the court’s
opinion, perfectly tailored to reach what the court perceives to be the
‘best” or “correct’” result, judicial review would be totally unpredictable.” In
self-defense, the agencies would have to hold full formal hearings, despite
the fact that Congress deliberately avoided making them the only vehicle
for rulemaking.

Second, the lower court “reviewed the agency’s choice of procedures on
the basis of the record actually produced at the hearing . . . and not on the
basis of the information available to the agency when it made the decision
to structure the proceedings in a certain way.” Allowing hindsight to deter-
mine what agencies might have done better would, again, virtually com-
pel them “to conduct all rulemaking proceedings with the full panoply of
procedural devices normally associated only with adjudicatory hearings.”

Third, “and perhaps most importantly” in terms of the soft look, the
lower court’s decision “fundamentally misconceives the nature of the stan-
dard for judicial review of an agency rule.” In informal rulemaking, the
adequacy of the record depends on whether the agency has followed the
APA or other relevant statutes, not on how much opportunity is given to
interested parties to participate in the proceedings (Vermont Yankee Nuclear
Power Corp. v. Natural Resources Defense Council, Inc. 1978, 546-547; Justices
Harry Blackmun and Lewis Powell did not participate).

Agencies” Statutory Interpretations. An agency’s reasoned interpretation of
the statutes it administers also receives a soft look. Chevron U.S.A., Inc. v.
Natural Resources Defense Council, Inc. (1984) tested the EPA’s authority to
define “stationary sources” of air pollution in two very different ways in
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different programs and also differently in the same program at different
times. One definition was that such sources could be individual machines
or pieces of equipment; the other was that they were entire plants or indus-
trial groupings. The Supreme Court’s landmark decision framed the appli-
cation of a soft look for statutory interpretation as follows: (1) if Congress
has directly spoken to the precise issue and its intent is clear, the agency has
to implement the statute accordingly; (2) if the court determines that Con-
gress has not clearly addressed the issue, then “the question for the court
is whether the agency’s [interpretation] is based on a permissible construc-
tion of the statute”; and (3) the agency’s statutory interpretations will be
permissible “unless they are arbitrary, capricious, or manifestly contrary to
the statute.” In short, the courts should be deferential to agencies’ statutory
interpretation. They should also recognize that “an initial agency interpreta-
tion is not instantly carved in stone” but rather is flexible and subject to rea-
sonable change. Two different definitions of the same two words in a single
statute are permissible as long as both definitions are reasonable (Chevron
U.S.A., Inc. v. Natural Resources Defense Council, Inc. 1984, 843, 844, 863).

Chevron provides the agencies with great flexibility in defining the terms
of vague delegations of legislative authority. However, the Supreme Court
applied an important caveat in United States v. Mead Corp. (2001). Chevron
deference applies when “Congress delegated authority to the agency gen-
erally to make rules carrying the force of law, and . . . the agency interpreta-
tion claiming deference was promulgated in the exercise of that authority.”
But where an agency issues a number of ruling letters that do not have the
force of law, such as a Customs Service classification of day planners as du-
tiable diaries (as in Mead), weaker deference is granted to its statutory in-
terpretation (United States v. Mead Corp. 2001, 2166). This is called Skidmore
deference, which treats the agency’s action with respect or courtesy but
requires a harder look than under Chevron (Skidmore v. Swift & Co. 1944).

Although the extent to which federal courts actually adhere to “Chev-
ron deference” is debatable, the Supreme Court extended it to agencies’
statutory interpretation of the scope of their authority (i.e., jurisdiction) in
City of Arlington, Texas v. Federal Communications Commission (2013) (Warren
2011, 375-377). In the Court’s view, “judges should not waste their time in
the mental acrobatics needed to decide whether an agency’s interpretation
of a statutory provision is ‘jurisdictional” or ‘nonjurisdictional ”:

Those who assert that applying Chevron to “jurisdictional” interpretations
“leaves the fox in charge of the henhouse” overlook the reality that a sepa-
rate category of “jurisdictional” interpretations does not exist. The fox-in-
the-henhouse syndrome is to be avoided not by establishing an arbitrary
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and undefinable category of agency decisionmaking that is accorded no
deference, but by taking seriously, and applying rigorously, in all cases,
statutory limits on agencies” authority. Where Congress has established a
clear line, the agency cannot go beyond it; and where Congress has estab-
lished an ambiguous line, the agency can go no further than the ambigui-
ty will fairly allow. But in rigorously applying the latter rule, a court need
not pause to puzzle over whether the interpretive question presented is
“jurisdictional.” If “the agency’s answer is based on a permissible con-
struction of the statute,” that is the end of the matter. (City of Arlington,
Texas v. Federal Communications Commission 2013, 1870, 1874-1875)

Agency Nonenforcement. An agency’s discretion not to undertake an en-
forcement action, within constitutional and statutory limits, essentially
receives no look—or at least there is a very strong presumption against ju-
dicial review under the APA. In Heckler v. Chaney (1985), death row prison-
ers challenged the FDA's failure either to approve the drugs used in lethal
injection as “’safe and effective’ for human execution” or to prohibit their
use for that purpose.

The Supreme Court noted that under the APA judicial review is not
available when another statute precludes it or if the agency action “is com-
mitted to agency discretion by law” (sec. 701[a][1][2]). The Court reasoned
that these provisions were based on sound jurisprudential policy. Deci-
sions not to take enforcement steps are generally unsuitable for judicial
review for several reasons, as stated in Heckler v. Chaney:

First, an agency decision not to enforce often involves a complicated bal-
ancing of a number of factors which are peculiarly within its expertise.
Thus, the agency must not only assess whether a violation has occurred,
but whether agency resources are best spent on this violation or another,
whether the agency is likely to succeed if it acts, whether the particular
enforcement action requested best fits the agency’s overall policies, and,
indeed, whether the agency has enough resources to undertake the action
at all. An agency generally cannot act against each technical violation of
the statute it is charged with enforcing. The agency is far better equipped
than the courts to deal with the many variables involved in the proper or-
dering of its priorities. Similar concerns animate the principles of admin-
istrative law that courts generally will defer to an agency’s construction
of the statute it is charged with implementing, and to the procedures it
adopts for implementing that statute. . . .

In addition to these administrative concerns, we note that when an
agency refuses to act it generally does not exercise its coercive power over
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an individual’s liberty or property rights, and thus does not infringe upon
areas that courts are often called upon to protect. Similarly, when an agen-
cy does act to enforce, that action itself provides a focus for judicial review,
inasmuch as the agency must have exercised its power in some manner.

The Court went on to compare agency decisions not to enforce to those of
prosecutors, whose discretion not to seek indictment is regarded as part of
the executive’s constitutional responsibility to “take Care that the Laws be
faithfully executed.”

The Court’s sweeping language triggered a concurring opinion by Jus-
tice William Brennan, who cautioned that the presumption of nonreview-
ability did not apply where an agency (1) claims that it lacks enforcement
authority, (2) “engages in a pattern of nonenforcement of clear statutory
language,” (3) refuses “to enforce a regulation lawfully promulgated and
still in effect,” and (4) violates constitutional rights through its nonenforce-
ment (Heckler v. Chaney 1985, 831-832, 839).

In Massachusetts v. Environmental Protection Agency (2007), the Supreme
Court differentiated between nonenforcement in situations like Heckler v.
Chaney and those in which an agency is petitioned by a proper party to
engage in rulemaking and, in declining to do so, fails to follow a statutory
requirement. The Court explained,

There are key differences between a denial of a petition for rulemaking
and an agency’s decision not to initiate an enforcement action. . . . In con-
trast to nonenforcement decisions, agency refusals to initiate rulemaking
“are less frequent, more apt to involve legal as opposed to factual analy-
sis, and subject to special formalities, including a public explanation.” . ..
They moreover arise out of denials of petitions for rulemaking which (at
least in the circumstances here) the affected party had an undoubted pro-
cedural right to file in the first instance. Refusals to promulgate rules are
thus susceptible to judicial review, though such review is “extremely lim-
ited” and “highly deferential.”

The Court went on to hold that “under the clear terms of the Clean Air Act,
EPA can avoid taking further action only if it determines that greenhouse
gases do not contribute to climate change or if it provides some reasonable
explanation as to why it cannot or will not exercise its discretion to deter-
mine whether they do.” Otherwise the EPA’s inaction violates the APA’s
stricture against action that is “arbitrary, capricious, . . . or . . . not in ac-
cordance with law” (Massachusetts v. Environmental Protection Agency 2007,
527, 533, 534).
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To date the Court’s decision in Massachusetts v. Environmental Protection
Agency does not appear to threaten the general no look approach to non-
enforcement. Rather it seems to carve out a narrow exception or perhaps a
deviation from it.

Discretionary Actions. By contrast, discretionary actions on substantial
matters tend to receive a hard look. These are a residual catchall of agency
activities, other than nonenforcement, that are not precluded from judicial
review by the APA or another statute and do not fall into some regulated
category of agency action, such as rulemaking, adjudication, or freedom
of information. In Citizens to Preserve Overton Park, Inc. v. Volpe (1971), the
Supreme Court held that judicially reviewable administrative discretion
should be assessed under a somewhat generalized APA standard, which
requires “the reviewing court to engage in a substantial inquiry.” This in-
cludes attention to whether (1) the administrator acted within the scope
of his or her authority, (2) the decision was within the range of options
allowed by the applicable statutes, (3) the relevant factors were consid-
ered, (4) the administrator made “a clear error of judgment,” and (5) the
necessary procedures were followed. None of this was particularly new,
but more followed.

Overton Park dealt with federal highway statutes instructing the secre-
tary of the Department of Transportation to withhold approval of highway
projects using land in public parks, recreation areas, wildlife and water-
fowl refuges, or historic sites unless there was “no feasible and prudent al-
ternative.” The statutory provisions also required minimizing the harm to
such areas when roads were built through them. Transportation Secretary
John Volpe approved a six-lane interstate highway project that would have
severed Overton Park, a 342-acre city park in Memphis, Tennessee.

Volpe provided no formal statement of factual findings indicating why
there was no feasible and prudent alternative or why the design could not
be changed to reduce harm to the park. Instead, he offered “post hoc’ ratio-
nalizations.” These did not constitute a whole record—or even an adequate
record—for review. The Supreme Court remanded the case to the district
court for full review of the administrative record on which Volpe had made
his decision. It noted that the lower court might require Volpe and other
officials who participated in the decision to explain their action (Citizens to
Preserve Overton Park, Inc. v. Volpe 1971, 411, 415-416, 419).

The district court eventually held that Volpe either never made an analy-
sis of alternative routes or made it incorrectly. The case was then remanded
back to Volpe for a new decision based on the statutory criteria. In the end,
Volpe found that Interstate 40 could not legally be built through Overton
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Park. The effect of Overton Park is to prompt agencies to keep formal re-
cords explaining their discretionary actions, especially if they are likely to
provoke significant litigation. The case also encouraged agencies to keep
more copious records when engaging in informal rulemaking.

Adjudication. Formal adjudication is subject to substantial evidence re-
view and can also be challenged for procedural irregularity. The APA spe-
cifically provides that an agency’s adjudicatory decision may be reversed
if it is “unwarranted by the facts to the extent that the facts are subject to
trial de novo [anew] by the reviewing court” (sec. 706[2][F]). These provi-
sions encourage a hard look. The reviewing court will consider the whole
record to determine whether the facts, in the context of the governing stat-
utes or rules, reasonably support the agency’s decision. This approach has
been a staple of federal administrative law at least since 1951, when the
Supreme Court outlined it in Universal Camera Corp. v. National Labor Re-
lations Board.

Legislative Review of Administration

Judicial review of public administration in the United States is episodic.
It takes place in distinct cases. Individual judicial decisions eventually ag-
gregate into the legal and constitutional doctrines that govern administra-
tive practice. Legislative review is more continuous and diffuse. It takes
place whenever a legislature is in session and deals with the entire range
of administrative concerns—budgets, human resources, implementation,
organizational design, use of technology, strategic planning, policy choices,
reporting, and even the architecture and location of agency buildings, of-
fices, and other facilities.

At the federal level, the constitutional basis for congressional review of
administrative activity is crystal clear. The agencies implement legislative
mandates with congressionally appropriated funds, often exercising del-
egated legislative authority. Therefore, Congress has a legitimate role in
ensuring that agency actions are in keeping with legislative intent. It is
well established that “keeping a watchful eye on the administration of the
laws it has enacted is [an] important function of our National Legislature”
(La Follette 1946, 45). The more difficult issue is how Congress can exercise
oversight of the agencies without undue micromanagement, causing need-
less inefficiency, or interfering with principled administrative decision-
making. The following are the main mechanisms for congressional review
of federal administration.
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Oversight by Committees and Subcommittees

The Legislative Reorganization Act of 1946 charged the standing commit-
tees in the House of Representatives and Senate with exercising “continu-
ous watchfulness” of the administrative execution of the laws under their
jurisdictions (sec. 136). In 1970, this language was strengthened to require
the committees to “review and study” agency implementation “on a con-
tinuing basis” (Legislative Reorganization Act 1970, sec. 118). This mandate
is broad enough to support informal contacts between committee members
or their staffs and agency personnel as well as formal legislative hearings
on administrative performance.

Aleading empirical study of committee review of agency activity yielded
the following conclusions: (1) communication levels between congressio-
nal staff and administrators is “very extensive”; (2) slightly over half the
committees engage in active or intermediate monitoring of the agencies,
the remainder being reactive; (3) “the nature of congressional oversight is
rather impressive”; and (4) “congressional oversight probably improves
policy at the margins” (Aberbach 1990, 85, 95, 198). Additionally, the study
found that almost all the committees had intermediately or well-developed
networks for obtaining information from and about the agencies (Aber-
bach 1990, 88).

Reporting Requirements

Congressional review of administration relies on agency reports, often
heavily, as Vice President Al Gore’s National Performance Review made
clear in 1993:

Today the annual calendar is jammed with report deadlines. On August
31 of each year, the Chief Financial Officers (CFO) Act requires that agen-
cies file a 5-year financial plan and a CFO annual report. On September
1, budget exhibits for financial management activities and high risk ar-
eas are due. November 30, IG [inspector general] reports are expected,
along with reports required by the Prompt Payment Act. On January 31,
reports under the Federal Civil Penalties Inflation Report Adjustment
Act of 1990 come due. On March 31, financial statements are due, and
on May 1 annual single-audit reports must be filed. On May 31 another
round of IG reports are due. At the end of July and December, “high
risk” reports are filed. On August 31, it all begins again. And these are
just major reports!
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In fiscal year 1993, Congress required executive branch agencies to pre-
pare 5,348 reports. (Gore 1993, 34)

In fact there are so many required reports, that in the Government
Performance and Results Act Modernization Act of 2010 (GPRA Mod-
ernization Act), Congress called on the agencies to “compile a list that
identifies all plans and reports the agency produces for Congress, in ac-
cordance with statutory requirements or as directed in congressional re-
ports” and, in consultation with appropriate congressional committees
to identify those that are “outdated or duplicative.” The act required
that in the first year of implementation at least 10 percent of all required
plans and reports be identified as outdated or duplicative (sec. 11[b][a]
[1-3][b][1]).

One can easily conclude from the GPRA Modernization Act that Con-
gress itself believes that the agency reporting it requires is somewhat
dysfunctional. However, chances are that even material that goes unread
gets a good agency write. Just knowing that such reports must be filed
may influence agency behavior.

Research, Evaluation, Audit, and Investigation

Congressional review is assisted by a number of legislative agencies and
functionaries. The Government Accountability Office (GAO), Congressio-
nal Research Service (CRS), and Congressional Budget Office (CBO) all play
a role in assessing agency performance. In particular, the GAO engages in
investigations, broad program reviews, and evaluations of administrative
activity. The CRS supplies Congress with policy and legal analyses, which
often bear upon federal administration. The CBO is mainly concerned with
federal budget matters, but it also undertakes program analyses of federal
spending at the request of congressional committees.

In addition, Congress learns about administration from the inspectors
general (IGs) and chief financial officers within the agencies. The IGs are
sometimes considered “congressional ‘moles,’”” or the eyes and ears of
Congress, within the agencies (Moore and Gates 1986, 10; Gore 1993, 31).
They are employed by the agencies to audit, investigate, and report malad-
ministration both to Congress and the agency heads. The CFOs oversee the
financial management of administrative operations. Their annual reports
are an invaluable source of financial information.
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Sunset Legislation

Congressional and state legislation is sometimes subject to sunset provi-
sions. These specify that the programs or administrative operations a law
authorizes will terminate after a number of years—often five—unless re-
authorized by statute. Such provisions are intended to force legislatures
periodically to engage in probing evaluations of the administrative im-
plementation and efficacy of the laws they enact. Sunsetting by Congress
guards against the continuation of programs and agencies that have out-
lived their usefulness. It seeks to reverse the effect of legislative inertia by
attaching specific consequences to inaction. The threat of sunset also places
agencies on notice that inadequate performance may lead to the demise of
the agency itself or some of its programs.

Although once viewed as a promising approach to legislative review
of public administrative operations, in practice sunset legislation has had
mixed results. In a sense, sunset laws are redundant. Congress and the state
legislatures evaluate agencies and programs in conjunction with passing
budgets, generally on an annual or biennial basis. Budget hearings ought
to reveal what is not working as intended. Consequently, requiring the re-
authorization of agencies and their programs at fixed times, even when
there is no sign of trouble, may involve an unnecessary investment of legis-
lative effort and expense. Even when sunset provisions prompt legislative
review of administrative operations that usually go largely unnoticed, they
may not be cost-effective. In any case, most programs under sunset legis-
lation are apparently reauthorized, and several states have lost interest in
this form of legislative review (Warren 2011, 140-142).

Casework

Casework, or constituency service, is another means of congressional
review, albeit a haphazard one. It runs the gamut from helping constit-
uents arrange visits to Washington, DC, to intervening in administrative
processes to resolve their problems with federal agencies. Through their
staff, senators and representatives routinely send letters to the agencies on
behalf of constituents. The agencies generally refer to these as “congressio-
nals” and expedite attention to the matters involved. Casework is taxing
on the congressional offices, but the public expects it, members of Congress
may solicit it, and it helps members get reelected. The volume is huge. In
1984, it exceeded 5,000 to 10,000 requests per year in many congressional
offices—a number that has no doubt grown exponentially with the increas-
ing popularity and ease of e-mail (Vogler 1988, 219).
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Much casework has no significant impact on federal administration, but
sometimes it prompts agencies to recognize “problems occurring at the
middle and lower levels of the bureaucracy . . . and even search for patterns
behind the complaints” (Dodd and Schott 1979, 269). It may also reveal such
ineptitude, abuse, or other ills that Congress will revamp an agency’s au-
thority, organization, processes, or leadership. Casework helped alert Con-
gress to the abuses and poor administration addressed by the Taxpayer Bill
of Rights legislation in 1986 and the Internal Revenue Service Restructuring
and Reform Act of 1998 (Burnham 1989, 305; Roth and Nixon 1999).

Strategic Planning and Performance Reports

The Government Performance and Results Act of 1993 was a congressio-
nal initiative aimed at substantially upgrading legislative review. It was
premised partly on the finding that “congressional policymaking, spend-
ing decisions and program oversight are seriously handicapped by insuf-
ficient attention to [administrative] program performance and results”
(sec. 2[a][3]). It was superseded by the GPRA Modernization Act, which
coordinates agency strategic planning with the presidential term of office
and places a heavy emphasis on establishing performance goals and per-
formance reporting. The act specifically requires agencies to consult with
Congress “when developing or making adjustments to a strategic plan”
(sec. 306[d]). It makes agency chief operating officers responsible for “im-
proving . . . management and performance” and provides for the position
of “performance improvement officer” within the agencies (sec. 8[a-b]; sec.
9[a][1-2]). Whether these officers will be forward-looking in terms of inno-
vation and the adoption of best practices and new technologies or highly
focused on meeting strategic goals and performance reporting is an open
question (Rosenbloom 2013b).

The GPRA Modernization Act’s future effectiveness is uncertain, though
potentially it remains a powerful tool for congressional review and direction
of the agencies. Most notably, Congress’s participation in the development
of agency strategic plans can strengthen administrative understanding of
legislative intent and improve implementation.

Congressional Review Act

Title IT of the Small Business Regulatory Enforcement Fairness Act of 1996
includes a subtitle known as the Congressional Review Act. It requires
the agencies to submit all covered final or interim rules to Congress and
the GAO before they can take effect. Coverage extends to interpretive and
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procedural rules but excludes rules on a variety of subjects and those ex-
empted from notice and comment for good cause under APA provisions.

The act provides for two levels of review, depending on whether a rule
is major or ordinary. Major rules are those expected to have an annual eco-
nomic impact of at least $100 million or to have a substantial effect on key
economic concerns such as costs, prices, employment, and productivity.
With some exceptions, major rules are subject to a sixty-day review period
in Congress during which it can pass a joint resolution of disapproval. The
resolution is subject to presidential veto and legislative override. Rules can
be published simultaneously in the Federal Register and, if not disapproved,
take effect as indicated therein.

Ordinary rules are also subject to congressional disapproval but not the
sixty-day review period. They can be published as final after being submit-
ted to Congress and the GAO. No rule that is disapproved can be reissued
in identical or similar form unless the agency receives specific statutory au-
thorization to do so. The act specifically provides that congressional failure
to disapprove a rule should not be taken by the courts or agencies as tacitly
inferring any legislative intent.

Legislative review of agency rules is not a new idea. It was discussed
in the 1940s in connection with drafting the APA. Michigan adopted it in
1944, and by 1970 Kansas, Nebraska, Virginia, and Wisconsin had followed
suit (US Senate 1970, 1293). At least twenty-two states currently provide
for review of rules by legislative committees of one kind or another. Joint
committees are frequently used, as in Alabama, Illinois, Kansas, Mary-
land, Michigan, Ohio, Vermont, Washington, and Wisconsin (Bonfield
1986, 482-483; Bonfield 1993, 184-185). Although some forty resolutions
of disapproval have been introduced in Congress, only one—the OSHA
ergonomics rule in 2001—has been disapproved (Dewar 2001; US GAO,
n.d.). The fact that OSHA had taken about a decade or so to write the rule
suggests that agencies can be blindsided by political change unless they
remain responsive to key committee members in Congress. Past legislative
intent will not bind current congressional review.

Conclusion: Checks, Balances, and Federal Administration

During debate on an administrative law bill in 1940, a senator rose to con-
tend that “the bureaucrats are drunk with power” and “believe that their
ipse dixit [say-so] should settle all questions” (US Congress 1940, 7176;
Senator Henry Ashurst [D-AZ]). Times have changed! Today’s adminis-
trators are more apt to be frustrated by a lack of power and multiplicity of
challenges to their expertise. Judicial and legislative review have brought
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a substantial measure of checks and balances to bear on federal adminis-
trative processes. Although this encumbers administration, the expansion
of both types of review was fully predictable. US constitutional govern-
ment has been likened to “a machine that would go of itself,” and as early
as 1939, when the full-fledged administrative state was new, it was clear
that “under our system of divided powers, the executive branch of the na-
tional government is not exclusively controlled by the President, by the
Congress, or by the courts. All three have a hand in controlling it, each
from a different angle and each in a different way” (Kamen 1987; Meriam
1939, 131). It just took the judicial and legislative branches time to catch up
with the strong “imperial presidency” that developed out of the New Deal,
World War II, and the Cold War (Schlesinger 1973). Some criticize judicial
and congressional review for gridlocking administration. Others see it as
part of the normal messiness of the constitutional separation of powers.
Almost everybody agrees that when the constitutional machine moves sig-
nificantly in one direction or another, administrative law is sure to follow.

Additional Reading

Carp, Robert, Ronald Stidham, and Kenneth Manning. Judicial Process in
America. 8th ed. Washington, DC: CQ Press, 2011.

Discussion Questions

1. Does the application of the “hard look” and “soft look” as described
in the chapter seem arbitrary or sensible to you? Why?

2. In Massachusetts v. Environmental Protection Agency, the Supreme Court
required the EPA to take action to comply with the Clean Air Act. Is this
a proper role for the courts, or should forcing action be left to Congress,
which delegated its legislative authority to the EPA under the act and has
control over the agency’s authority and budget? The EPA, like the FDA, is
headed by a presidential appointee. Should the presidential administration
have unbridled discretion not to enforce laws? Is nonenforcement essen-
tially a “political question” even though the Supreme Court did not treat
it as one?

3. Congress appears to have ample constitutional authority and means
to oversee federal administration; yet the Government Performance and
Results Act of 1993 and GPRA Modernization Act suggest that it is not
satisfied with agency performance. If you were called upon to make rec-
ommendations to Congress for exercising better oversight and stronger in-
fluence over the agencies, what would you suggest?
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Staying Current

This book has described and analyzed the core premises, processes,
and principles of administrative law in the United States, mostly with
respect to the federal level. It should continue to have a long shelf life.
The Administrative Procedure Act (APA) of 1946 still provides the fed-
eral government’s basic administrative law framework. It has been able
to accommodate substantial amendment because its fundamental princi-
ples have endured. Congress’s key point in enacting it was that public
administration should incorporate the democratic-constitutional values
of representation, participation, transparency, fairness, accountability, and
limited government intrusion on private activity. Major subsequent ad-
ministrative law initiatives—including negotiated rulemaking, freedom
of information, alternative dispute resolution, paperwork reduction, and
legislative review—have been intended to advance these values. If folding
them into administrative law and practice is sometimes bumpy, it is not
because they run counter to the APA’s initial purposes—in fact, national
security policy aside, it is difficult to think of a single post-1946 admin-
istrative law statute that undercuts the APA’s intent. Similarly, cases like
Nova Scotia and Cinderella, decided decades ago, remain good law because
they are firmly rooted in principles on which the APA is based (United
States v. Nova Scotia Food Products Corp. 1977; Cinderella Career and Finishing
Schools, Inc. v. Federal Trade Commission 1970).

Public managers can reasonably expect stability in the larger purposes
of administrative law. However, they can also expect change in the partic-
ulars. Today, rulemaking, adjudication, transparency, and judicial review
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are not the same as in 1946. The constitutional law affecting public ad-
ministration is radically different. How can public managers stay current?
There are at least three relatively easy steps and one harder one. The easy
ones are to (1) always keep the primary function of American administra-
tive law in mind, (2) frequently consult administrative law publications
and websites, and (3) talk to agency colleagues and attorneys about new
administrative law developments. The more difficult and expensive step is
to have experts conduct periodic administrative law audits to ensure com-
pliance with newer requirements.

The Primary Function of US Administrative Law

In some fields of study, a couple of underlying principles go a long way
in organizing thinking, research, and application. In economics, these are
supply and demand; in sociology, stratification and mobility. In adminis-
trative law, the tension between constitutional contractarianism and pub-
lic administrative instrumentalism is the defining element. The primary
function of administrative law is to funnel constitutional contractarian
values into administrative practice in order to harmonize public admin-
istration with constitutional democracy. The simple secret of the APA’s
remarkable durability is that by focusing on procedure rather than sub-
stantive policy criteria (e.g., cost-benefit, environmental justice), it acts as
such a funnel.

Constitutional Contractarianism

Constitutional contractarianism is based on natural rights theory. Its basic
assumptions are that individuals are born with fundamental rights and
that they form governments to protect those rights. Rights are not created
by government; they preexist it. Government is a mechanism for prevent-
ing others from encroaching on our rights and for achieving common pur-
poses. Perhaps nowhere are these principles more succinctly stated than in
the Declaration of Independence and the Preamble of the US Constitution.

In the Declaration’s famous words, “We hold these Truths to be self-
evident, that all Men are created equal, that they are endowed by their
Creator with certain unalienable Rights, that among these are Life, Liberty,
and the Pursuit of Happiness—That to secure these Rights, Governments
are instituted among Men, deriving their just Powers from the Consent of
the Governed.” The Preamble is a compact between “We the People” that
aims, as one of its prime objectives, to “secure the Blessings of Liberty to
ourselves and our Posterity.”
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Contractarianism pervades the Constitution’s Bill of Rights. It identi-
fies spheres of personal freedom, such as religion and speech, in which the
government may tread only under extraordinary circumstances. It affords
a wide variety of protections for persons accused of crimes. The Eighth
Amendment’s ban on cruel and unusual punishments protects those con-
victed as well. Here is one court’s contractarian interpretation: “Inadequate
resources can never be an adequate justification for the state’s depriving any
person of his constitutional rights. If the state cannot obtain the resources
to detain persons awaiting trial in accordance with minimum constitutional
standards, then the state simply will not be permitted to detain such per-
sons” (Hamilton v. Love 1971, 1194 [emphasis added]). This sounds radical,
but the identical premise is written into the Fifth Amendment’s Takings
Clause: government can take private property only for “public use” and
with “just compensation.” If the state is unable to pay for someone’s land,
then it cannot have it—no matter how beneficial to a community or the na-
tion a highway, bridge, dam, or other piece of infrastructure might be.! Con-
tractarian premises that may raise the cost of administration in the process
of protecting individual rights are also reflected in the construction of strict
scrutiny in constitutional law. As applied to equal protection and substantive
rights, strict scrutiny requires government to show a compelling interest for
its action and to narrowly tailor the infringement or to make the means of
achieving its interest that approach which is least restrictive of those rights
(see Chapter 2). Paralleling other contractarian decisions, the Supreme Court
has made it clear that “administrative challenges [do] not render constitu-
tional an otherwise problematic system” (Gratz v. Bollinger 2003, 275).

Contractarianism in the sense of privileging rights over administrative
costs and convenience is incorporated into several aspects of contempo-
rary administrative law. For instance, the absence of standing requirements
gives everyone a right to comment on proposed rules in informal rulemak-
ing and to file freedom of information requests. The procedural due pro-
cess protection provided in adjudications is another example. Executive
orders seeking to protect specific values in federal rulemaking, such as en-
vironmental justice and vibrant federalism, also embody contractarianism.

Public Administrative Instrumentalism

Public administration in the United States is instrumental, rather than con-
tractarian, in its outlook. It pervasively emphasizes cost-effectiveness in

1. Regulatory takings of “noxious” or injurious property are more complicated. See Lucas v.
South Carolina Costal Council (1992).
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achieving results. It sometimes considers benefit-cost ratios, though not
necessarily (or perhaps even generally) with full attention to their distri-
bution (Stone 2002). From the field’s founding in Woodrow Wilson’s day
in the 1880s through former vice president Al Gore’s National Performance
Review in the 1990s and continuing up to the present, the grand public
administrative purpose has been to make government “work better and
cost less” (Wilson [1887] 1987; Gore 1993). This basic posture is captured
in a classic statement on public budgeting that contrasts sharply with the
Eighth Amendment interpretation quoted above:

Budget decisions must be made on the basis of relative values. There is
no absolute standard of value. It is not enough to say that an expenditure
for a particular purpose is desirable or worthwhile. The results must be
more valuable than they would be if the money were used for any other
purpose.

Costs must be judged in relation to the results and the results must be
worth their cost in terms of alternative results that are foregone or dis-
placed. (Lewis [1952] 1987, 213-214, 215)

Is the best possible use of public money really to reduce jail crowding? To
the contractarian judge, the question is irrelevant; to administrative bud-
geters and much budget reform since the 1940s, it is central.

It is an uncomfortable reality that public administration’s instrumen-
talism sometimes leads to a remarkably callous disregard for individual
rights (Rosenbloom, O’Leary, and Chanin 2010). This is one reason why
Congress considered the APA necessary in the 1940s and the federal courts
began building constitutional rights into individuals” encounters with pub-
lic administration in the 1950s. As late as 1993, a federal circuit court of
appeals had the following to say in response to a prison warden’s manual
for search procedures, which literally compelled male guards to sexually
abuse female prisoners:

A bland American civil servant can be as much of a beast as a ferocious
concentration camp guard if he does not think about what his actions are
doing. . . . Half the cruelties of human history have been inflicted by con-
scientious servants of the state. The mildest of bureaucrats can be a brute
if he does not raise his eyes from his task and consider the human beings
on whom he is having an impact. . . .

How did a civilized country and a civilized state like Washington get
into this fix where it takes federal judges to tell a responsible state official
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to stop his approval of indecency because he is violating the Constitution?
(Jordan v. Gardner 1993, 1544)

A major function of US administrative law is to ensure that administrators
do raise their eyes to the broad contractarian values that underlie consti-
tutional democracy—at the very least when legally or constitutionally re-
quired to do so.

The tension between contractarianism and instrumentalism necessar-
ily results in compromises. Instrumental public administration also has
roots in the Preamble, which calls for promoting the common defense and
general welfare. Cost-effectiveness is not irrelevant to public policy, and
cost-benefit is often central to it. The constitutional law regarding proce-
dural due process in administrative contexts recognizes this. The cost of
more elaborate procedural protections is balanced with the individual’s
interest and the relative efficacy of the procedures in place. Consequently,
in the metaphor of administrative law as a funnel, the funnel has a filter.
Pure contractarianism is not feasible. A government cannot really release
potentially dangerous persons indicted for predatory crimes because it
cannot afford constitutional jails. Rulemaking by unelected administrators
is far less democratic than legislation by elected representatives; admin-
istrative evidentiary adjudication affords individuals less protection than
judicial trials in terms of procedure, quality of evidence, burden or persua-
sion of proof, and availability of juries; transparency has exemptions and
exceptions.

Administrative law’s compromises between contractarianism and in-
strumentalism cannot satisfy everyone all the time. Some critics will want
more contractarianism; others, more instrumentalism. If the debate did not
begin with the framing of the Constitution, it certainly goes back that far.
In The Federalist (1787-1788), James Madison argued for checks and bal-
ances as “auxiliary precautions” necessary to ensure that the government
would “control itself.” Alexander Hamilton maintained that a strong, in-
dependent executive was required to prevent “bad execution,” for “a gov-
ernment ill-executed, whatever it may be in theory, must be, in practice, a
bad government” (Publius 1961 [1787-1788], No. 51, 322; No. 70, 423). In
the 1990s, the Hamiltonians favored reinventing government to make it re-
sults rather than procedure oriented. They condemned the one-size-fits-all
approach that administrative law promotes (Gore 1993, 1-9). Madisonians
might have responded in the words of Senator Pat McCarran (D-NV), a
leading sponsor of the APA in 1946: “It is sometimes said that . . . the sub-
stantive and procedural law applicable to an administrative agency should
be prescribed piecemeal, for that agency alone. . . . Diversity merely feeds
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confusion, which is a great vice in any form of government and operates to
defeat the very purposes of good government” (1946, 829).

Since the September 11, 2001, terrorist attacks on the United States, de-
bate over constitutional contractarianism and administrative instrumental-
ism has focused more sharply on a putative conflict between government
transparency and individual personal privacy on one side and national
security on the other. Keeping the tension between the contractarian and
instrumental outlooks in mind usually makes it easier to understand such
controversies and to assimilate change in administrative law.

Periodicals and Websites

For the reader of this book, continuing self-education in administrative
law should be straightforward. It ought to be relatively easy to follow and
understand any general administrative law discussion, principle, or devel-
opment. Technical court decisions and statutory provisions may present
more difficulty, but few should be impenetrable. The following sources are
worth consulting periodically:

1. The American Bar Association’s Section of Administrative Law and
Regulatory Practice publishes an invaluable quarterly newsletter,
Administrative and Regulatory Law News. It contains reviews of major
court cases and developments in state administrative law as well as
discussions of leading law review articles. It is available at http://
www.americanbar.org/groups/administrative_law /publications/
administrativeandregulatorylawnews.html.

2. The Administrative Law Review contains highly readable articles on the
entire range of administrative law topics, including frequent analyses
of recent developments in specific areas, such as paperwork reduc-
tion and sunshine. Careful attention to its contents is an excellent way
of staying current. For information, consult http:/ /www.administra
tivelawreview.org.

3. Federal district and appellate court decisions, the Federal Register,
the Code of Federal Regulations, the US Code, and a variety of other
federal government publications and documents can be accessed at
http:/ /www.gpo.gov/fdsys.

4. Periodically consulting the Department of Justice’s Guide to the Free-
dom of Information Act is a convenient way of keeping up with the
latest Supreme Court decisions and other developments. See http://
www.justice.gov/oip/foia_guide09.htm.
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5. Supreme Court cases can be accessed at http://www.supremecourt

10.

.gov/opinions/opinions.aspx. These, in addition to federal appeals
court and some federal special court decisions as well as state mate-
rials, can be found at http://www.findlaw.com/casecode. OpenJu-
rist (http://openjurist.org) is another site on which Supreme Court
decisions can be readily accessed. It also has US Courts of Appeals
decisions from 1790 to the present, as well as the Declaration of Inde-
pendence and the Constitution.

. Presidential executive orders issued from 1937 to the present are ac-

cessible at the National Archives and Records Administration web-
site at http://www.archives.gov/federal-register/executive-orders/
disposition.html.

. The Office of Information and Regulatory Affairs makes “Current

Regulatory Plan and the Unified Agenda of Regulatory and Dereg-
ulatory Actions” available at http://www.reginfo.gov/public/do/
eAgendaMain.

. Regulations.gov is a portal for submitting comments on proposed

federal regulations and viewing final regulations, notices, scientific
and technical findings, agency guidance, adjudications, comments
submitted by others, and the Unified Agenda and Regulatory Plan. See
http:/ /www.regulations.gov /#home.

. Federal budget information is available from the US Office of Man-

agement and Budget (OMB) at http:/ /www.whitehouse.gov/omb.
Agency performance plans are available on their individual websites
and can be found through search engines. An interesting use of OMB
scorecards for assessing agency performance on Executive Order
13,514, “Federal Sustainability,” is available at http://sustainability
.performance.gov.

This list only scratches the surface of what is available on the Internet,
which can also be used to access law review and other scholarly articles,
books, commentary, and an amazing amount of information related to ad-
ministrative law in the United States and abroad. We are getting very close
to the time when the Internet will almost completely replace traditional
law libraries.

Talk Administrative Law Talk

A well-known article titled “Stories Managers Tell: Why They Are as Valid
as Science” noted that “managers first and foremost communicate through
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stories that constitute or construct their world” (Hummel 1991, 39). Public
managers talk about human resources management, budgeting, organi-
zational design, program evaluation, and other administrative practices.
They learn a great deal through such talk. Talking about administrative
law will solidify and expand one’s understanding and knowledge. Today
administrative law is too central to administrative practice to be consid-
ered a technical specialty best left to the lawyers. Typically it is public man-
agers, not legal staff, who are called on to integrate administrative law into
day-to-day administrative operations. As noted in Chapter 2, they are also
the ones who may end up being sued personally for violation of someone’s
clearly established constitutional or statutory rights.

Administrative Law Audits

The vast judicial intervention in prison administration during the last
quarter of the twentieth century spawned “an emerging new specialty
in the corrections field, which, according to some proponents of the idea,
trains and designates officials to perform ‘constitutional audits’ of facilities
and procedures in order to reduce legal liabilities” (though protecting the
prisoners’ constitutional rights would be reason enough) (Feeley and Han-
son 1990, 26). In 2000, the US Department of Agriculture contracted out for
civil rights audits. Administrative law audits can also be of great value.
Many agencies lack systematic processes for learning about new court de-
cisions on administrative law and integrating them into their operations.
Over time, personnel and other procedural manuals can become dated and
standard practices out of sync with the latest legal developments. Even
where legal staffs copiously attempt to adjust agency operations to new
administrative law requirements, there may be gaps in what reaches front-
line personnel. Periodic administrative law audits would systematically
focus attention on practices that need updating. They could also serve as
an educational tool for agency personnel. Financial audits (instrumental)
are common; are administrative law audits (contractarian) less important?

The Next Level

This book aims to equip public managers with the essentials to understand,
follow, and integrate administrative law into their daily practice. It also
provides a knowledge base for those who want to study administrative
law further or dig more deeply into any of its major areas. Several books
can take public administrators to the next level. The classic work empha-
sizing state-level administrative law is Michael Asimow, Arthur Bonfield,
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and Ronald Levin, State and Federal Administrative Law (4th ed., 2013). A
good next step for those primarily interested in federal-level law would
be Kenneth Warren'’s encyclopedic Administrative Law in the Political System
(5th ed., 2011), parts of which have already been listed under “Additional
Reading” in Chapters 1 and 4. Kenneth Culp Davis’s older but still thought
provoking Administrative Law and Government (1975) is a classic in the field.
Following either of these, one cannot go wrong with Peter Strauss et al.’s
massive Gellhorn and Byse's Administrative Law: Cases and Comments (11th
ed., 2011). Administrative law is a key part of the hard work of modern
democracy. One can never learn too much about it.

Discussion Questions

1. Do you think posing a tension between constitutional contractari-
anism and public administrative instrumentalism correctly explains how
administrative law fits into contemporary US constitutional government?
Why or why not?

2. Having read the book, if you could change any three aspects of con-
temporary constitutional law, including judicial decisions and judicial re-
view, what would they be and why?
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