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Introduction

Employee Relations

The only exposure the general public have to Employee Relations is the
coverage of strikes and protests, as Trade Union members put voice to their
disputes. The public listen to the rhetoric of different political parties and
the distorted arguments, and they form their own view based on these argu-
ments and any disruption they have had to their own lives.

We still live in a time of austerity, but now much of the industrial action
is not only focused on resisting austerity measures but on the struggle to
regain balance between employer and employee. Across the world, both
employers and employees struggle over this balance. In Greece, the general
strike demonstrated the strength of feeling of employees who are opposed to
further EU bailout and continuing austerity measures (Euronews, 2017); in
Egypt, workers at the largest textile mill went on strike as a result of auster-
ity measures, affecting one-fifth of national textile production (Mada Masr,
2017), and in South Africa in 2017 there were bus strikes over wages and
lengths of breaks (Bell, 2017). In France it is the Government attempting to
rebalance in favour of employers by proposing to reduce individual and
collective employee rights (Farand, 2017).

The view of the general public reading about this industrial action will
depend on their experiences and values, their political affiliation and their
view of Trade Unions, management and Government. This is where the
general public commences its understanding of the role of Employee
Relations and for many this is where it ends.

They may not see that Employee Relations is much more than the rela-
tionship between Trade Unions, their membership, employers and
Government, and that Employee Relations refers to the employee’s own
relationship with their employer, through their contract, their Line Manager
and Human Resources.
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Employee Relations is fundamental to Human Resources as it brings the
formal agreement, the employment contract, to life. As HR professionals,
we recognize the need to understand employment law, but it is only as a
safety net, needed because of the challenges of ensuring a good employment
relationship. We might train and develop employees but we will not get the
best out of them without a good employment relationship. We might try to
pay them well, but again it is good employment relationships that will get
the best out of employees.

This book helps explain why Employee Relations is important and how
to build that relationship effectively.

Aims of the book

This book is set out to be a very practical guide to Employee Relations so
that HR professionals are able to easily access information to guide them in
best practice. It is important that we have the resources at our fingertips to
gain credibility with managers, enabling us to make a difference, so that we
are able to develop our careers and Employee Relations specialists and HR
generalists are given greater recognition. So the book has been written to
meet the needs of practitioners who are relatively new to the Employee
Relations specialism, or those with an HR generalist remit.

This book also attempts to provide a real-world and global foundation
for those of us completing the CIPD qualifications at all levels, and also
those aspiring HR professionals completing a degree who may wish to use a
very practically based book to understand Employee Relations.

The CIPD Professions Map (CIPD, 2021a) refers to the need to under-
stand employment law and it is important to stress that this book should be
read together with its companion book, Employment Law: A practical
introduction (Aylott, 2022). Employee Relations cannot be practised with-
out knowledge of the law, and particularly the legislation and case law that
refers to discipline and grievances, which is included in this book.

The CIPD Professions Map also refers to the need for Employee Relations
specialists to be able to develop and embed strategy, policy and practice, to
manage conflict and negotiation and how managing Employee Relations
issues can impact the organization’s culture and performance. This book
aims to provide readers with the knowledge and confidence to build their
technical professional skills in order to be able to relate professionally at the
highest levels.
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Structure of the book

This book takes us on a journey, with the first three chapters providing the
foundations of knowledge which the last three chapters apply in practice. It
starts in the first three chapters by giving us a definition of what Employee
Relations actually is and its importance to business and individuals, and
goes on to link Employee Relations to business and HR strategy, finally
identifying how the different aspects of Employee Relations work. The last
two chapters are very practical and review the skills we will need to carry
out Employee Relations and how we can measure them.

Each chapter uses a minimum of technical terminology, but it also needs
to meet the requirements of students at Level 5. Where possible case studies
have been used to illustrate and give examples of practice, and question-
naires used to help HR professionals apply what has been mentioned in the
chapter to their own experience or their own organization.

In Chapter 1 we define and describe Employee Relations and see how it
differs from the more traditional Industrial Relations, introducing the key
organizations involved in Employee Relations, both nationally and interna-
tionally. We look at the role of the psychological contract and power in the
employment relationship and the causes of conflict. This chapter acts as the
theoretical foundation for the chapters that follow.

In Chapter 2 we stress the need for Employee Relations, its role in ensur-
ing that employees’ rights are protected and that employers behave both
legally and ethically. We also look at the role Employee Involvement and
Participation takes in individual and organizational performance.

In Chapter 3 we start by making sure we have a fundamental understand-
ing of business and HR strategy before reviewing the strategic choices those
leading Employee Relations might make. In the recent past Employee Rela-
tions has been reactive, unplanned and rarely integrated into the mission,
culture and goals of the organization. This chapter amends this to support a
more professional approach to Employee Relations.

In Chapter 4 we explain how different aspects of Employee Relations
work in practice. We specifically review downward communication meth-
ods before examining what is required of a grievance and discipline
procedure and shedding light on the difficult concept of constructive
dismissal. When we examine collective Employee Relations we describe the
process of union recognition and explain the law surrounding industrial
action and action short of strike action.
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In Chapter 5 we focus more on the practical skills needed to plan and
implement Employee Relations. When looking at involving Trade Unions
we discuss the more contemporary approach to collective Employee
Relations with a review of partnership working with Trade Unions. We also
cover the skills required to support those who are investigating a grievance
and how to manage a grievance meeting. We particularly focus on media-
tion schemes within the workplace, encouraged by the Government as one
of the alternative dispute mechanisms that reduce the need for costly
Employment Tribunals. We look at the need for negotiation skills when
bargaining with Trade Unions and how to manage if your employer is
subject to a strike.

In Chapter 6 we examine how we might measure Employee Relations or,
to be more accurate, the employment relationship. It is difficult for employ-
ers to assess the employment relationship as this is influenced by a range of
variables. However this chapter explains how an in-house survey could be
designed and how other measures, such as employee turnover, can provide
additional data. It also reviews the CIPD Good Work Index 2021.

The Third Edition

Whilst, as you would expect, the third edition amends and updates the
reader on all advances and modifications to UK employment legislation,
changes within the Employee Relations field have been widespread and the
amendments to the book reflect this.

The global context has changed yet again. For the UK, we have removed
ourselves from EU membership, and this has resulted in changes from EU-led
employment law to domestic UK-led employment law. When we started
moves to leave the EU, UK businesses believed that it would radically alter
business, and tried to plan for foreseeable changes. But unforeseen was
Covid-19, which has turned our world upside down. HR practitioners have
been at the forefront of this, ensuring that employees can work from home,
furloughing where necessary and recognizing the need for communication in
uncertain times. Some businesses have weathered the storm, others have
gone under, and as we enter 2022 we seem to have another unforeseen chal-
lenge, as some employees are re-evaluating their work-life balance — they
call it the ‘Great Resignation’. Recruitment is difficult, and the Care sector in
particular is facing unprecedented difficulty recruiting, as the flow of carers
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from countries such as South Africa has dried up — they need to spend £2,000
and two weeks in a hotel self-isolating, but do not earn enough to make this
worthwhile. The Care sector also can accept only vaccinated employees,
restricting their pool of staff. Hospitality has struggled to keep the kitchen
socially distanced and has quickly returned to the old normal. The NHS has
not resurfaced from the deadly days of 2020, and even GP services seem to
be unusually different — recent news shows that the number of fit notes given
over the period has significantly dropped, just because seeing a GP has been
like striking a gold seam — almost impossible. And throughout the pandemic
the CIPD has been supporting HR professionals to manage the impossible.
Each country has taken its own approach to Covid-19 but the description of
the UK above is likely to be familiar to each and every reader. It would be
surprising if Employee Relations has stood still in this maelstrom.

You will see an increased reference to the new professions map to assist
professionals in recognizing where their responsibilities, knowledge and
skills relate to the task of Employee Relations. As we support strategy and
policy development, reduce the risk of litigation or drive the Employee
Relations capability of management this more often has a local, national
and regional focus. In 2018 we were providing support to management
which involved flying across the country. Now we rarely have face-to-face
meetings and carry out remote work, our office is our kitchen and the
boundaries of our home and work blur. Whilst well-being is not really an
Employee Relations issue as such, we are finding that our team, and even
ourselves, need some respite from the last few years, and a moment to real-
ize why we do this job and evaluate how our home life fits in.

I hope that this third edition gives you the opportunity to reflect on the
areas of practice where we do make a difference, and to our role supporting
the employment relationship for our employer but also our employees. We
have not chosen the easiest role but, I would argue, it is one of the most
rewarding.
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What is Employee Relations?

INTRODUCTION

Employee Relations is concerned with the management and maintenance of
the employment relationship, essentially how management and the employees
of any organization interact. In this chapter we will look at the development of
Employee Relations and explore:

. the difference between Industrial Relations and Employee Relations;

. the employment relationship and psychological contract;

. the role of power in the employment relationship;

. key contributors at national, European and international levels;

. involvement, participation and employee voice;

. the basis of conflict within the organization;

. the end of the employment relationship.

Background: Industrial Relations and Employee Relations
What are Industrial Relations and Employee Relations?

Industrial Relations is the term used to describe the relationship between
employer and employee collectively through the Trade Union, acting as a
collective voice for employees.

In the UK it was in such a situation that Industrial Relations had its roots
in 1875 when six agricultural workers, known as the Tolpuddle Martyrs,
attempting to form a Trade Union, were arrested and transported to
Australia. Today there exists in the UK a structure of unions available to
represent employees, and employment legislation supporting good employee
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and employer relations. In different countries the role of Trade Unionism
and the scope of employment legislation vary, dependent on the history and
culture of that country. In the majority of countries the industrial landscape
has changed, and in recent years there has been a reduction in membership
of unions, with OECD (Organisation for Economic Co-operation and
Development) countries reporting a decline in membership. The UK saw a
decline of members from 30.1 per cent of the population in 1998 to 23.4
per cent in 2018 (OECD, 2018a). Even Finland, with a high Trade Union
density of 78.4 per cent of the population, saw a decline in membership to
60.3 per cent in 2018. Only Iceland saw a rise in membership over this
period.

However, Employee Relations is the relationship between the employee
and the employer, through representation if it is available, but often without
a Trade Union. We, as HR professionals and Line Managers, act as repre-
sentatives of the employer, and often an employee’s main relationship with
the employer will be through their Line Manager. As with all relationships,
communication between both parties is important, but with the imbalance
of power between the employer and employee frequently managers commu-
nicate downward to employees, with less time given to listen to employees’
contributions. Yet if we do allow employees to contribute and involve them
they are likely to be motivated and their suggestions can support business
performance.

So, Employee Relations concerns communication with employees and
also the involvement and participation of employees, but at times the
relationship has problems that need to be resolved. Employee Relations
also covers the conflict between employer and employee (and in fact
between employees), and the discipline and grievance procedures support
the employer in managing these disputes. If the employee is represented
by a Trade Union they may seek their help to represent and guide them
at a formal discipline or grievance hearing. It may be that the Trade
Union negotiates with the employer, and if the outcome of the negotia-
tion is not acceptable to the union, there may be circumstances where it
decides that it must take industrial action. If we have Employee Relations
experience we may be involved in the negotiation or need to support
Line Managers who may be attempting to continue work as usual during
the strike.

All this needs to be carried out within the law, and this is our main
concern as HR professionals. We might find it difficult to ensure that the
relationship between Line Managers and employees meets legal requirements;
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this is not under our control. Yet we might well find ourselves at an
Employment Tribunal supporting the employer despite the fact that a Line
Manager has not listened to our advice.

In context - the labour market

The labour market provides the arrangement through which workers can
interact with employers to gain work and to agree payment for this work.
Within this marketplace, potential employees seek work and employers seek
to fill their vacancies. This market enables competition to attract employees
to the best offer, with supply and demand of employees moderating the
wages. The state of the labour market can be evaluated by measures such as
unemployment and wage levels. It may be tight, when demand exceeds
supply and unemployment is low; conversely, if demand exceeds supply it is
described as loose.

Employers need to ensure that their organizations make a profit and so
need to obtain appropriately skilled workers who will work efficiently and
effectively for the lowest wage possible. Employees need work that provides
at least a living wage to ensure that they and their families have the money
to meet their debts. This is the wage-work bargain (Behrend, 1988).
However, individuals are motivated also by the social identity and social
contact that is provided by work, along with the recognition and status that
employment can bring. Finally there is also the opportunity for self-develop-
ment through training or the challenge of promotion (Maslow, 1987). So
while work may be contractual in nature, there is a need for a positive
employment relationship.

Within the labour market, regulation is provided to protect the employee
and according to Dibben, Klerck and Wood (2011: 12) to ‘encourage specific
behavioural patterns (that is, encouraging employers and employees to
engage in certain behaviours) through the imposition of costs and rewards’.
In the UK legislation is formulated nationally as statutes and through case
law, and internationally by membership of the United Nations and the
International Labour Organization. In the past, the UK was influenced by
EU law. But with Brexit the UK withdrew from membership of the EU, and
no longer needs to incorporate EU directives into law. The EU-UK Trade
and Cooperation Agreement allows for some changes to UK law, but not if
these changes make the UK more competitive. In essence this means that
rights at work are protected and this commitment to a level playing field
prevents the UK reducing labour standards.
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The extent of market regulation is important in the ability of a country to
attract foreign investment. If it is easier to recruit and dismiss employees
than in other countries then a multinational corporation (MNC) may look
favourably on this location. If, for example, the need for employee consulta-
tion and restrictions on working time are demanding, the MNC may be
dissuaded from investing. The MNC will balance the costs of regulation,
labour costs and other operational requirements to support their decision.

It may be argued that a country should have limited employment legisla-
tion, employers should be able to hire and fire at will and labour costs
should be low. Whilst such conditions may attract external investment, it
would not protect employees. Governments have to balance the needs of the
employees for employment protection with the restrictions that the laws
they pass to protect employees may have on the market. The UK has a
history of voluntarism — that human association is not coercive and
Government and legal intervention in Employee Relations is kept to a mini-
mum. This is led by Trade Unions preferring collective bargaining to
legislation, possibly because of the lack of trust of those in power, a principle
of non-conformity rather than establishment.

Over the last 15 years economic challenges have led governments to
deregulation. The response to the Covid-19 pandemic in the UK has been
decreased regulation, making business easier to run in a challenging market.
There has been a proliferation of liberal market economies, such as the
United States and the UK, with greater flexibility for employers to hire and
fire. Liberal market economies may make it more difficult to develop a good
employment relationship with employees. This is unfortunate, as high-
commitment HR practices which prioritize a positive employment
relationship have been shown to influence job satisfaction and job perfor-
mance (Latorre et al, 2016).

A further change to the labour market in recent years has been its
geographical range. For many potential employees the driving distance from
home gives the extent of their labour market; for others with good rail
networks, the labour market may extend to a region. But now, with globali-
zation, employees take assignments all over the world. These assignments
may not be new jobs with new employers, but roles within a single MNC
which has work locations worldwide. Within the European Union, freedom
of movement enables employees to work easily across different EU coun-
tries. Outside this region, employees become subject to the immigration
policies of the country they wish to enter. As a result of Brexit, the UK has
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the freedom to make its own immigration laws, but it does not have the easy
access to employees from other EU countries that it had when it was a
member of the EU.

So the demand and supply of work is more than just a wage-work legally
contracted bargain. It is mediated by regulation, the extent of which is influ-
enced in the UK by its history of voluntarism and a move towards liberal
market economies.

The following case study illustrates the wider labour market and looks at
what HSBC has to offer for those employees willing and able to take a
global role.

CASE STUDY
Global working at HSBC

HSBC offer an International Manager Programme for newly qualified graduates.
International Managers are deployed across 46 countries, and are assigned a new
role every two years. They are expected to continue to offer global mobility, taking
new assignments throughout their career.

The Head of Credit Approval for the Global Banking and Markets and Loan
Management Unit in Argentina explains, ‘My time in Asia allowed me to interact with
a different culture and working environment and learn about myself both
professionally and personally’.

The Vice President, Institutional Sales in Mexico, ‘would now like to move outside
Mexico and take advantage of the bank’s experience in financial markets in Asia,
North America and Europe’.

SOURCE HSBC group (20173, 2017b)

In context — forms of employment

Not all employment is full-time and permanent. Organizations need to
maintain flexibility, which they have done by being able to alter the numbers
of employees at one time. They have a core number of employees, specialist
staff on permanent contracts and usually full-time. They then have a periph-
eral set of employees, on atypical contracts such as temporary or fixed-term
contracts or part-time permanent contracts. As these peripheral employees
tend to be working on less critical tasks it is easier to expand and contract
using this set of employees.
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The use of the peripheral workforce enables organizations to protect
themselves from changes in economic conditions and changing demand for
their products or services. It also influences the decision-making of MNCs as
they settle on where to establish their production sites. It is very attractive to
MNCs and other businesses to have employment laws that give organizations
the ability to have a flexible workforce. For example, the retail sector needs
the ability to take on extra staff to cover the increase in Christmas demand.

Employees, on the other hand, have a need for job security. Some employees
wish to have atypical work contracts; often those with caring responsibilities
prefer part-time or term-time working and some other employees can accom-
modate fixed-term contracts, where they take short-term projects and can
adjust for times of unemployment. Some people choose to work in the gig
economy; current research estimates that this accounts for 4.4 per cent of the
population or approximately 2.8 million (BEIS, 2018a), or 1 in 10 workers
(FEPS, 2019). They are given piecework online, from running errands (eg
Taskrabbit) to providing a delivery service (eg Deliveroo). The gig economy is
more developed in the United States. It may be referred to as crowd-work,
particularly in Europe, where it is also beginning to flourish (FEPS, 2016).
Worldwide the gig economy is estimated to have between 15 and 44 million
workers (Fairwork, 2020). Those working in the gig economy often do this to
supplement income from more traditional forms of employment. Others have
flexibility by working in the virtual workplace, but from home. It is important
to note that no clear global definition of the gig economy, crowd-work or shar-
ing economy has been made, and as these develop there will be clearer
differential between what is purely without pay and what is included as paid
work (though the gig economy seems to be paid piecework). For some people,
flexibility is a choice. For others, it is driven by the employers’ needs for suffi-
cient flexibility and accepted as the only work on offer — the term ‘workplace
flexibility’ is contested and, in this case, it is one-sided flexibility. The Covid-19
pandemic has resulted in severe loss of earnings for gig economy workers.
About half of these workers worldwide lost their jobs, and for those still able
to work many found themselves earning one-third of pre-pandemic levels
(Fairwork, 2020).

In order to protect employees, legislation has been approved to reduce
any adverse impact of atypical work. The Agency Workers Regulations
2010 attempt to ensure that temporary employees are not treated less
favourably than permanent employees, but this reduces the flexibility that
employers have. Similarly, legislation has been passed to support part-time
employees — Part-time Workers (Prevention of Less Favourable Treatment)
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Regulations 2000. In the UK there were 996,000 people on zero-hours
contracts in July—September 2021, which is 26,000 more than in the same
period in 2020 (ONS, 2021a). The ban on exclusivity clauses in zero-hours
contracts in the Small Business Enterprise and Employment Act 2015 has
not had the long-term impact that was desired. The percentage of workers
on zero-hours contracts has wavered between 2.4 per cent and 3.3 per cent
of the population, with 3.1 per cent of the population working zero-hours
contracts in the period July—September 2021 (possibly due to Covid-19).

Despite the lack of job security, increased liberalization of the labour
market and deregulation, the current UK position is positive. This is reflected
by the Taylor Review of Modern Working Practices (2017). However, events
such as Covid-19 have a major influence on the labour market, which dereg-
ulation and liberalization of the labour market cannot influence. The effect
of the pandemic in the UK, and the resultant economic downturn, is shown
in the ONS Labour Force Survey (2021b; see Table 1.1).

Despite external factors such as a pandemic, if the law provides secu-
rity to both parties, without either feeling that they have been
compromised, then there is a good basis on which to build the employment
relationship.

TABLE 1.1 Comparison of Employment in the UK 2020-2021 (ONS, 2021b)

Aug-Oct Percentage of Aug-Oct Percentage of

2021 Population 2020 Population
Number of people in work  32.5 million 75.5 31.3 million 75
Unemployed 1.4 million 4.2 1.7 million 3.3
Economically inactive 8.7 million 21.2 8.7 million 21

CASE STUDY
New forms of working in the digital marketplace

Offshore outsourcing, the moving of work outside the country where products and
services are developed, is commonplace, and has been since the 1980s.
Organizations have the benefit of reduced costs, and the internet has allowed
support services to be outsourced. With at least 53 per cent of the world’s
households having access to the internet (ITU, 2017), the opportunity to use it to
access outsourced work globally is clear.
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Potential workers can access digital labour platforms from anywhere in the
world, enabling them to avoid the restrictions in their local labour market. Whilst
some jobs in the gig economy are bound by geographical considerations (for
example, delivery or taxi services), many business roles, such as lead generation,
marketing, translation and personal assistance (PA), can be completed anywhere.

For some workers, where the local economy is limited to low-paid roles, payment
in the digital marketplace can be high. For example, as Angel from the Philippines
described:

For me, it’s a high paying job, because now, I was able to afford an apartment,
pay my own bills, my own internet connection, my own cable, paying for our own
food, for my kids’ milk. That’s all on my own. (Graham et al, 2017a)

In theory, the capability of workers to compete for work on their ability and the
recommendation of previous clients, on their skill rather than their location, should
strengthen the bargaining power of skilled workers, wherever they are located.
However, whilst this is the experience for some workers, the oversupply of available
workers means that many employers obtain high skill at low pay rates.

Nu, a software tester from Vietnam, explains how she ensures that she has work:

Actually it’s very simple and | think that if | set the minimum [hourly rate] so |
will have more job to do. [...] there are many freelancers from around the world.
| see a country like Philippines — they have very low rate so | need to compare to
them. (Graham et al, 2017b)

Graham et al (2017a) suggest that whilst there are benefits to such work for those
using digital labour platforms for work, the limited bargaining power and economic
exclusion due to discrimination and the lack of protective legislation are problematic.
With most offers of work using these platforms coming from the developed world,
work needs to be done to determine how we regulate these platforms whilst
encouraging the digital gig economy.

Others are excluded from working because of discrimination. Tatiana, a
Cameroonian virtual assistant living in Johannesburg with her husband and four
children, explained:

People think that when you're from Africa [...] Whenever they hear Africa, Africa
is somewhere where people are poor, people can’t even afford Internet
connection. People are not really literate [...] That is why when I applied for a job |
never send my resume. (Graham et al, 2017b)

SOURCE Graham et al (2017a, 2017b)
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The employment relationship

Businesses could not survive without their employees, who enable them to
provide goods and services to their customers and clients. The relationship
through which this is carried out is known as the ‘employment relationship’.
This can be seen in the formal employment contract, the communication
between the organization and the employee, and the systems and rules that
enforce the relationship. There are three ways the employment relationship
can be viewed and these are in terms of an economic, legal or social
perspective.

The economic perspective

Social Exchange Theory (Blau, 1964) views the employment relationship as
a transaction, where the true worth of the relationship is assessed by balan-
cing the costs against the benefits. This can be applied to the work context
by reviewing the costs of work to the individual (for example, effort, time
and travel) against the benefits of work (for example, increased satisfaction,
self-esteem and payment). The employer also will weigh up the costs against
benefits. If the benefits outweigh the disadvantages the employee will remain
within the relationship with the employer or vice versa. However, if the cost
is too high the employee (or employer) will abandon the relationship and
respectively resign or dismiss.

In this economic transaction the employee is the owner of their product
(work) which they sell for a price (wage). A free market economy based on
supply and demand means that those with scarce skills may be able to obtain
the highest wage and conversely those with more readily available skills can
only achieve a low wage. In this free market, the employment relationship can
be perceived as purely economic in nature, with competition setting the ‘price’
of work or wage. This is similar to the approach taken by Adams’ Market
Exchange Theory (1776) where the market assesses the value of a commodity,
in this case, work. However, this free market view of the employment rela-
tionship does not take into account that the power, and therefore the ensuing
relationship between the organization and the employee, is not equal.

Another view of this economic transactional approach to the employ-
ment relationship is the wage-work bargain (Behrend, 1988). The
employment contract controls the wage—work bargain, establishing terms
of payment for work, but not the specifics about what particular work is to
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be provided or how. Therefore this does not accurately describe the economic
transaction of the employment relationship, as the employee does not just
offer work but can make varying degrees of effort. Behrend describes the
effort—-work bargain and the effort that an employee contributes as lying
between ‘the highest level which an employee can reach and the lowest one
which an employer will tolerate’ (1988: 53). We need to get the best quality
and quantity of work from an employee without exploiting them, recogniz-
ing that we represent the employer, the stronger of the two parties but also
we have a long-term responsibility to protect the employer’s reputation.

The employment relationship is incomplete; while many of the benefits
received by the employee can be clearly defined, the detail of what the
employee is to supply, the detail of what the employee should supply in
terms of work, is not defined. For the employer the quality or even the
amount of work to be provided is not clear. This is what is known as the
indeterminate nature of the employment relationship. How intense the work
is, the motivation and engagement of the worker and what the employer
gets for payment are not made clear. This indeterminacy of the employment
relationship is the root of many problems.

Viewing the employment relationship as an economic transaction enables
us to understand some of the motivations and needs of both parties, but it
does not provide all the answers. It fails to account for those employees who
make an additional effort outside of their purely contractual obligations, as
may be seen, for example, in the Charitable Sector or in the Healthcare
Sector. Also a solely economic relationship implies that employers are inter-
ested in profit alone, or worse that they would exploit it for profit.

The legal perspective

As many intervening mechanisms for regaining balance in the employment
relationship are legal in nature, it is appropriate now to review the legal
perspective. According to the International Labour Organisation (ILO), “The
employment relationship is the legal link between employers and employees.
It exists when a person performs work or services under certain conditions
in return for remuneration’ (ILO, 2021). Each party in the employment rela-
tionship has both rights and responsibilities that have a legal basis and the
employment contract, whether written or oral, provides a formal and legal
record of the agreements. The employment relationship only includes those
with an employment contract (a contract of service), and excludes those
workers such as the self-employed, who have a contract for services.
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However an employment contract is in place, employees with varying
types of contracts, for example part-time or fixed-term, are viewed by the
law as still having an employment relationship. The contract is unambigu-
ous to both parties, or if not can be clarified by discussion and rewriting and
the obligations contained in the contract can be remedied if the written
contract is broken, because these obligations are explicit. Employees have
some remedy for obligations that are unwritten and implied. These implied
duties include the duty of mutual trust and confidence and the employee
may, in certain circumstances, obtain this by resigning and claiming construc-
tive dismissal.

The social perspective

The employment relationship also has a social perspective. Employees
may work alone, but it is more common that employees work as part of a
team. In matrix organizations, where there are many different projects in
which employees participate, employees may be part of many different
teams. Global working has also developed the use of virtual team-working,
with modern fibre optic technology supporting rapid worldwide
communications. This close proximity to a range of different employees
makes collective bargaining possible and provides the environment for
norms to become established clarifying acceptable behaviour in the
employment relationship.

The fragmented employment relationship

It could be argued that these perspectives focus on the more traditional
employment relationship. Yet, the proliferation of atypical working contracts
has moved the employment relationship from standard and traditional to
alternative and fragmented.

Outsourced work can result in a weaker connection with the employer,
particularly when outsourced through the transfer of employment from one
employer to another. For example, when an organization wins a tender to
provide cleaning services in the public sector, often the employee may have
loyally carried out tasks for many years in the same environment and with
the same team, but may have had a number of different employers. Or they
may work with others who have other terms and conditions under another
employer. This leads to a fragmented relationship, where loyalty was with a
previous employer.
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The employment relationship has always been indeterminate, but this
diversity and complexity of employment is likely to continue to fragment
the employment relationship, making it harder for Employee Relations
specialists.

The employment relationship is a key concept in Employee Relations. In
practice we may focus on the economic and legal aspects of the employment
relationship. This leads to a transactional relationship in which terms and
conditions are enforced. To overlook the social aspect of the employment
relationship is to overlook the effect of employee interactions at work,
whether they are to moderate or intensify expectations of employees. It also
overlooks the other motivational factors that influence employee engage-
ment and contribute to an individual’s higher productivity, lower absence
and retention in the organization. The following case studies take a look at
the employment relationship within a challenging economic environment.
We then go on to compare the US and Germany in relation to market econ-
omy and employment relationship.

CASE STUDY
The future of employment relationships in the UK

The Taylor Review of Modern Working Practices (2017) was commissioned to review
policy and practice of work in the UK. The seven-point plan and recommendations
may form future legislation but are yet to be evaluated by Government. The seven-
point plan, a set of principles on which the recommendations are based, is
summarized in the following three points:

« The UK national strategy for work should be explicitly directed toward the goal of
good work for all. The same basic principles should apply to all forms of
employment in the British economy - there should be a fair balance of rights and
responsibilities, and taxation must be more consistent across employment forms.

. Those working using digital labour platforms should be protected, and it should
be easy to distinguish the difference between worker (named in the report as
‘dependent contractor’) and self-employed. Dependent contractors are the
most vulnerable to exploitation and so it is necessary to provide additional
protection and stronger incentives for organizations to treat them fairly.

. The future of better work is not regulation but improved employment relations.
All should feel that they are able to progress in work, and there should be a
proactive approach to health in the workplace. Finally, the National Living Wage
is effective but sectoral plans should be put in place so that individuals can
progress out of low-paid jobs.
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Many of the recommendations in the report improve clarity of employment status,
with clearer statutory tests, improved communication of rights through a written
statement of particulars for dependent contractors (currently required to be given
to employees only) and clearer alignment of tax law with employment status. There
are also recommendations on minimum wage and sickness pay. All these
recommendations support clarity in the employment relationship. To date, what
actually becomes incorporated into employment law and the subsequent influence
on the employment relationship are yet to be seen.

SOURCE Taylor (2017)

CASE STUDY
Comparing Germany and the USA

Germany

Context: Germany'’s industrial relations system was shaped post World War Il in the
West German mining, steel and metal industry and then transposed to East Germany
at reunification. It was based on strong union membership and close Trade Union-
works council relations. Transferring the model to East Germany, with more SMEs
and less large-scale manufacturing, has been challenging, reflected in lower Trade
Union membership in the East.

Other challenges to the strong Trade Union model have been the increase of the
private sector service sector and in female workers, along with the proliferation of
non-standard forms of employment. Though there is a lower density of Trade Union
membership, those unions are very active in Germany.

Market economy: As a coordinated market economy, Germany has a reasonably
high level of Trade Union membership (though this has declined more recently and
was at 16.5 per cent in 2018). Work councils provide organizations with the
opportunity to enable cooperative decision making with employees. The pillar of
Germany’s system of skill training is a dual vocational education provision through
vocational schools and apprenticeships for industry-specific skills.

Employment relationship: A more regulated, longer-term employment provides
opportunity to develop a relationship with their employer.

Covid-19: During this pandemic the GDP has contracted, as recession hit Germany.
The response was to provide support to help stabilize the economy and protect
both employment and health. In 2020, measures included tax exemptions, business
loans, social service subsidies and welfare schemes for self-employed workers. The
short-term work schemes had an uptake of nearly six million workers in April 2020.
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Unemployment rose to 5.9 per cent in December 2020, which is high for Germany,
but much lower when compared to other EU countries (Eurofound, 2020).

USA

Context: The USA’s labour market has been formed by extensive immigration.
Whilst there are a number of MNCs (33 per cent of jobs), the predominant type of
firm is the SME (67 per cent of jobs), with the service industry as the main sector.

Market economy: As a liberal market economy, the USA has a low level of Trade
Union membership (10.8 per cent in 2020; BLS, 2021). Employment is often
temporary, allowing for a mobile and flexible workforce — without formal contracts
these workers have little protection and can be fired with ease. Whilst there is
vocational training, there is no right to access to it, and there is reliance on formal
education. There is no requirement for work councils or other worker representation
and it is not commonplace in the USA.

Covid-19: After a long period of economic expansion, US GDP saw a steep decline of
9.1 per cent in Q2 2020. Previously, GDP had never dropped more than 3 per cent in
a single quarter since records began in 1947 (Brookings, 2021).

The USA has used the American Rescue Plan Act 2021 to provide $1,400 in economic
impact payment for those on a low salary. They also have provided small business
loans and temporary financial assistance for individuals, covering costs such as rent or
a mortgage. In addition, unemployment benefits have been both increased and
extended, and now include the self-employed and workers in the gig economy.

Employment relationship: The flexibility provided in the USA makes developing a
good employment relationship challenging. But the lack of regulation allows the
development of a variety of employment relations processes in different
organizations, which may suit the circumstances of potential employees better.

SOURCE Kraemer (2015)

The psychological contract

Whilst the written legal contract makes clear the obligations and rights of
both parties in the employment relationship, it does not fully describe that
relationship. Psychological contracts are the beliefs or expectations that
people hold about the terms and conditions of their employment relation-
ships (Rousseau, 1989). They are implied rather than written down and are
based on the perceptions of both parties about their obligations. And vyet,
even being just implied rather than expressed they are no less important as
they may be the reasons why an employee leaves and we as HR professionals
need to find a replacement.
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Rousseau (1989) goes on to review two types of psychological contract.
The transactional psychological contract, also described by MacNeil (1974,
19835), is short-term and self-interested, with little loyalty or commitment
given by either side. For example, the employee is not committed to work
long hours but may do so if they are paid highly — this is interesting if we
reflect on liberal market economies where hours may be long, yet pay
competitive. This may be as a result of the need for work rather than
commitment to the organization. The alternative is the relational psycho-
logical contract, which is long-term, with strong commitment and loyalty
from employees. From an employer’s perspective, organizations would like
to have in its key roles fully engaged employees with a strong relational
psychological contract.

It is thought that the psychological contract has changed dramatically as
job security has become less available in modern working life; many employ-
ers nowadays find it difficult to offer job security. This has had a negative
impact on employees’ attitudes and there is a real challenge to re-establish
commitment (CIPD, 2021Db).

The psychological contract is pivotal to Employee Relations and this is
particularly true if it is broken, when we as HR professionals have to manage
grievance proceedings. Though the psychological contract can be broken by
either party, it is more relevant in Employee Relations to look at the viola-
tion of the employee’s contract. Rousseau (1995) suggests three situations in
which the psychological contract may be broken:

. when the employee’s psychological contract may have been broken unin-
tentionally by the employer through misunderstanding;

. when the employer is unable to meet their obligations; or

« when they are unwilling to meet their obligations.

What is important is the perception of the reasons for the breach and
research by Dulac et al (2008) takes this further. In the event of a breach, the
employee will experience emotional distress, may lose both trust and
commitment to the employer and may even choose to leave the organiza-
tion. However, where employees have prior experience of support and the
relationship with the Line Manager is good, employees will experience less
negative response. This is particularly important as employees experiencing
breach may lose trust but they are less likely to leave.

Without trust in the employer the employment relationship becomes
transactional, focused on self-interest and is likely to be short-term. Employees
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are not committed to the organization and need to be rewarded or coerced.
Then we, as HR professionals, spend more time devising reward mechanisms
to pay employees to give their best, something they might have given with
commitment to the organization without complicated and expensive pay
systems.

An understanding of the psychological contract is important for anyone
managing the employment relationship or dealing with employee disputes
and grievances. Some employee grievances have a depth of feeling that may
be difficult for those dealing with the grievance to understand. For example,
removal of staff discounts in a school canteen or other preferential treat-
ment refer to their status and value and is part of the psychological contract,
far outweighing any possible financial loss.

The role of power, authority and managerial legitimacy in the
employment relationship

Power is the capacity to direct the behaviours and decisions of others and it
is what managers require to meet their objectives. Authority is ‘the right to
give orders and instructions and the power to enforce compliance’ (McKenna,
2020). Power is particularly important with organizations that accept that
different groups and individuals will have different interests, needs and
motives. For example, you as an HR professional may be interested in devel-
oping their skills in managing grievance and discipline, where your employer
already has someone with this skill but needs someone to cover recruitment
and selection. Another instance may be when an employee may wish to
work at one location, with one particular Line Manager, as it is near their
home and the Line Manager has low demands on the employee. However,
the organization may need the employee to change the place they work and
work for a more demanding Line Manager.

Employers have the power to make their employees complete their tasks,
but it should not be through coercion. Power through threat of punishment
gains only short-term compliance. There are other types of power that a
manager can use (Raven and French, 1959). Managers have legitimate power
due to their position and they can also use reward. Experts, not just manag-
ers, have power to influence others through their knowledge, skills and
expertise. For example, in the pharmaceutical and technology industries
expertise is particularly highly recognized and employees may be responsible
for their own group of clients.
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The legitimate authority to command is contractually established (and
supported by law in terms of implied duties of employees). Outside of
contractual agreements, the authority to command is described by Weber
et al (1947) as legal-rational authority. Further discussion on authority
covers charismatic authority (such as that demonstrated by President
Obama) and traditional (inherited) authority as provided by birth into
royalty.

Each person has their own interests at heart. They may be motivated to
achieve the organization’s goals but also want to have their own needs and
interests met. To do this they use a range of techniques — this is known as
internal politics. When they have a position of authority and their objec-
tives match those of the organization they may be able to use legitimate
power. However, at times managers and employees use political methods
to meet their interests. Political behaviour, the use of underhand methods
to meet personal needs, is more apparent when resources are scarce or
under threat (Ferris and Kacmar, 1992) or there is a low trust culture
(McKenna, 2020).

Power, authority and internal politics are very relevant to managers and
HR professionals. The misuse of power and the abuse or disrespect of
authority is at the root of many discipline and grievance issues and the use
of political behaviour can disrupt any plan. It is helpful to recognize the
gatekeepers to resources and knowledge who have the key power positions.
By recognizing that political behaviour may be more prevalent in times of
uncertainty, we can ensure that communication is clear, relevant and
comprehensive.

CASE STUDY
Aeroparts

Aeroparts in the Midlands, UK, employed 350 people, principally skilled employees
such as engineers and technicians who were difficult to replace, to design and
manufacture sophisticated civil aerospace systems for customers such as Boeing and
Airbus. Its labour market was cyclical, expanding as increased flight passenger
numbers led to increased aircraft orders and contracting as recession hit. Despite
this manufacturing industry being highly unionized, the sector was used to
being subject to periods of redundancy in light of its cyclical labour market.

In the early 1990s it was part of a medium-sized company taken over in a hostile
bid. Local managers generally had autonomy so long as financial targets were met.
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There was no central guidance on union recognition, and Aeroparts, following
take-over and the redundancies of about 180 employees, decided to de-recognize
Trade Unions and introduce a non-union employee council. This was clearly
opportunistic, using coercive power, as the large-scale redundancies (at just under a
third of employees) meant that the employer had the power to alter industrial
relations with little fear of resistance; the redundancy of all active shop stewards also
limited opposition — they were given compensation to prevent possible tribunal
claims. As other subsidiaries still retained unions, the overall MNC could be viewed
as ‘double breasting’: having unions in those subsidiaries that are very resistant to
this change whilst obtaining greater flexibility and management control in non-
unionized subsidiaries.

The shop-floor was opposed to the introduction of the employee council and for
four years did not elect representatives (an example of negative power). Issues in the
employee council either were rarely resolved or took a great deal of time; the
shop-floor employees felt that communication through it was generally ineffective
and that it was weak. The office staff were slightly more positive, but there were
issues over representation, and it did not resolve issues of trust amongst
management, office and shop-floor staff.

Whilst the decision to let the employee council negotiate on pay has been a
positive one, the loss of the ability to strike has been hard-felt by shop-floor staff in
particular. In many ways the opportunist removal of union representation could be
viewed as a move from a modern sophisticated management style, which accepts
unions, to a traditional approach, which does not (Purcell and Sisson, 1983).
Management may argue differently, using Purcell’s 1987 model to explain how it has
maintained a collective voice, albeit without union representation, and that it does
still expect a range of different views, taking a pluralist approach to Employee
Relations.

SOURCE Lloyd (2001)

The key contributors to Employee Relations

SMEs play an important role in most European economies. Wilkinson
(1999) reviewed employment relations in SMEs in the UK. He described
small harmonious working environments, small firms with a family atmos-
phere, but also firms that were authoritarian and dictatorially run. The
variety of employment relations is also influenced as SMEs grow and need
more formal processes and structures.
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Owing to their size, MNCs also play an important role. The success or
failure of one product line can have an adverse effect on the economy — this
was apparent when Nokia (based in Finland) was taken over by Microsoft
(based in the USA). Whilst MNCs may wish to replicate the employment
relations in their home country, they may not be able to do so; because they
must conform to the regulations and institutions of the host country, they
need to take a contextual approach to employment relations. However,
their preference for home country employment relations can significantly
add to the diversity of employment relations in the host country (Katz and
Wailes, 2014).

Employees and employers are not the only contributors in the employee
relationship. Both parties have representation or/and advice from particular
agencies, be they a Trade Union or Employer Association. There are also
national, European and international bodies that influence the employment
relationship.

Trade Unions

The role of Trade Unions is to define, promote and represent the interests of
its members, in particular through collective bargaining. According to Unite,
the largest union in the UK, it ‘is dedicated to serving the best interests of its
members, protecting workers’ rights and improving the quality of life by
negotiating with employers and government’ (Unite, 2021). In the UK the
Donovan Commission (Royal Commission on Trade Unions and Employer’s
Associations 1965-1968, 1968) identified the legitimate functions of Trade
Unions. These included collectively bargaining over terms and conditions,
representing individual employees at grievances or disputes, lobbying (on a
range of social and political issues) and influencing Government policy.

The right to associate (to join a Trade Union) and to collectively bargain
is voiced in conventions C87 and C98 of the International Labour Organ-
ization (ILO, 2017a). These two conventions are core to the ILO and have
been ratified by 157 countries and 168 countries respectively. This means
that these countries endorse the conventions, recognizing both the right to
associate as a member of a Trade Union, and to use that union to collectively
bargain. Some of the few countries that have not ratified these conventions
include China and Saudi Arabia, the USA and Iran (ILO, 2017b).

This means that Trade Unions can legally exist across a range of countries
and it is as a result of a broad acceptance that employees have interests that
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need collective representation (Gumbrell-McCormick and Hyman, 2006).
This may seem inconsistent with the decline in Trade Unions but collective
representation may not always be through a Trade Union. For example, in
Germany, where the concept of ‘social dialogue’ has resonance, there is a
dual system of representation with the use of industry-based Trade Unions
and Works Councils.

In the UK unions can be occupationally-based (such as the Royal College
of Nursing or National Union of Teachers) or more commonly general and
open to all (such as Unite). Each Trade Union consists of its members, who
pay a subscription, and a union representative, who is elected by the
membership to represent them to management. The national structure of a
Trade Union consists of a national headquarters, with a General Secretary
and Executive Committee, and regional or/and local offices.

Employers’ Associations

Individual employers may be represented by Trade or Employer Associations.
In the UK, an example of this is Make UK, an Employer’s Association for
manufacturing. Its role is to lobby both nationally and internationally on
behalf of manufacturing companies. It provides legal advice and support,
along with training and publications, both reporting on critical issues affect-
ing the manufacturing industry and guidance on best practice. An HR
professional in a manufacturing company may contact Make UK for up-to-
date advice on employment law. Whilst Employers’ Associations have a role
in other countries, their roles may differ. For example, in Germany they have
a more active role in collective bargaining.

The Government

The primary objective of governments is to manage the economy, ensuring
a high level of employment, steady growth and low inflation. Governments
provide a legal framework in which the employment relationship exists, but
takes account of their economic objectives. The framework provided may be
influenced by past history and national values, past laws and the political
persuasion of the party in power. The Government is also an employer in its
own right. In the UK the Government employs staff in areas such as the civil
service, central and local Government, the NHS and education.
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UK national bodies

There are both employer and employee representative bodies, along with
other agencies, that influence the communication between both parties.

THE CONFEDERATION OF BRITISH INDUSTRY

The main role of the Confederation of British Industry (CBI) is to represent
business and industry at a national and international level and it has a
powerful lobbying and campaigning role. It represents over 190,000 busi-
nesses of all sizes (CBI, 2021). The CBI carries out economic surveys and
reports on business-related issues to keep its membership updated on the
key concerns.

THE TRADES UNION CONGRESS

The Trades Union Congress (TUC) is the UK federation of Trade Unions. It
provides training for union representatives and attempts to manage any
clashes between unions. It represents the majority of Trade Unions and
lobbies Government to support working people and campaigns on those
economic and social issues that affect its membership. Internationally, it
represents UK employees within the European Union and beyond. Finally, it
carries out research on employment-related issues.

THE CENTRAL ARBITRATION COMMITTEE (CAC)

Whilst an employee can be a member of a union, the union can only repre-
sent employees collectively to a particular employer if it is recognized by
that employer. Union recognition is the process by which a union establishes
that it can collectively bargain for its members.

The Central Arbitration Committee is an independent tribunal which
works towards the resolution of collective disputes concerning representa-
tion. Whilst employers can voluntarily recognize unions, if there is a dispute
concerning the recognition of a union for collective bargaining or the
bargaining unit, the CAC may be asked to adjudicate. It also has jurisdiction
over the release of information concerning collective bargaining.

THE CERTIFICATION OFFICER

The Certification Officer is responsible for ensuring that Trade Unions (and
Employer Associations) are compliant with statutory requirements and
manage their funds appropriately. The Certification Officer has an impor-
tant role in ensuring that Trade Unions are independent. If a Trade Union
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member believes that the Trade Union has breached its rules, the member
can apply to the Certification Officer to make a decision on the complaint.
If the complaint is successful then an enforcement order can be made.

THE ADVISORY, CONCILIATION AND ARBITRATION SERVICE (ACAS)

The Advisory, Conciliation and Arbitration Service (Acas), was established
by the Employment Protection Act 1975 to provide third party dispute reso-
lution services. It is funded by the Department for Business, Energy and
Industrial Strategy (BEIS) but is totally independent of the state. It is
governed by an independent Council of 11 members all with extensive expe-
rience of Employee Relations, from areas as diverse as Trade Unionism, the
CBI, business, education and law. The Council leads the strategy and ensures
that Acas meets its objectives while managing public funds prudently.

The role of Acas is to provide advice to employers on good Employee
Relations practice, and to promote good practice through training and
through its publications and Code of Practices. It promotes three dispute
resolution methods: conciliation, arbitration and mediation. We will be
looking in detail at mediation in Chapter 5 but here will provide a brief
definition of the two other methods.

Acas provides conciliation for all claims to Employment Tribunals and
also conciliates in collective disputes. It is a voluntary process in which Acas
conciliators explore the reasons for the dispute, explain each side’s position
and negotiate an agreement. Arbitration is when an independent person is
asked to have an impartial review of the case and will make a decision
which is held to by each party.

European bodies

Whilst the UK is no longer part of the EU, there remains a range of bodies
involved in the employment relationship and Employee Relations at the
European level. These might be representative of employers or Trade Unions
or take a specific role in the forming of employment legislation.

Firstly European bodies will be discussed before going on to review the
role of international bodies and their influence on Employee Relations.

EMPLOYEE REPRESENTATION IN EUROPE

In Europe, employees are represented by the European Trade Union
Confederation and occupational Trade Union Federations that provide an
occupation-specific viewpoint at the European level.
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The European Trade Union Confederation (ETUC) is the voice of Trade
Unions within Europe - those countries in the EU, the European Economic
Area or the Single Market. This includes countries such as Switzerland and
Iceland. Whilst its membership includes national Trade Union confedera-
tions, such as the TUC, it also includes European occupational Trade Union
federations, such as the European Confederation of Police (EUROCOP) and
the European Confederation of Public Sector Unions (EPSU). The ETUC has
an important role in influencing European policy and legislation, through its
work with the EU Council, Commission and Parliament. It ‘defends funda-
mental social values such as solidarity, equality, democracy, social justice
and cohesion’ (ETUC, 2021).

EMPLOYERS’ REPRESENTATION IN EUROPE
Business Europe is the main representative body for businesses and industry
in Europe and it represents business interests to the European institutes with
the aim of ensuring corporate competitiveness (Business Europe, 2021). Its
membership consists of the Business Federations of European countries,
such as the CBL

The European Centre of Employers and Enterprises providing Public
Services (CEEP) represents Public Sector employers and as such its members
are from a diverse range of industries from transport, to education and health.
Along with Business Europe and the ETUC it is recognized as part of the
European Social Dialogue, by which it can influence the development of new
European legislation and policy. In early 2021, the UK retained membership
in CEEP.

Key international bodies

With the increase of globalization, we often find ourselves responsible for
the HR issues of employees in different countries. Multinational corpor-
ations may have sites in different countries: for example, Apple Inc. has its
headquarters in California, in the United States, with subsidiaries in
Luxembourg, Ireland, the Netherlands and Singapore, and IBM has 12
research and development labs on all six continents. Whilst it is outside the
scope of this book to review the national Employee Relations systems and
Trade Union workings for individual countries, an understanding of the
influence of international bodies will support such professionals.
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THE INTERNATIONAL LABOUR ORGANIZATION

The International Labour Organization (ILO) was established in 1919 and
is responsible for introducing labour standards, with an equal voice for
employers, workers and Governments. These standards are then ratified by
its member countries, which means that they agree to incorporate them into
law, with the help of the ILO if necessary. It supports both Trade Union and
employer organizations in different countries, so promoting dialogue
between employees and employers.

GLOBAL UNION FEDERATIONS

There are 15 Global Union Federations, and these are occupationally based:
for example, the International Transport Workers Federation (ITF), which
represents transport workers in 149 countries. Global Union Federations
represent the national unions within that sector. They have an active role in
supporting national unions, as the following case study shows.

CASE STUDY
Two reports on the ITF global role

Supporting vulnerable workers in Kenya

Boda Boda are motorcycle taxis and Tuk Tuks are three-wheeled taxis. The Kenya
Boda Boda, Tuk Tuk and Taxi Workers Union attempted to become a formal union to
support this informal working. It is a ‘highly competitive environment’ (Business
Daily, 20009).

The first application for Trade Union registration was rejected as there was no
clear employer-employee representation. The appeal was supported by the ITF, in
that to ‘leave informal workers to their own devices, results in their exposure to the
extortion of black-market organized gangs, and exploitation by cabals of informal
business owners.... Organization assists the informal workers in bridging the gap in
terms of social protection, with the formal economy, while ensuring the informal
economy which is driven by a grey labour market, does not slide into the clasp of a
black-labour market’ (National Council for Law Reporting (Kenya Law), 2017).

According to the appeal, many employers of such transport provision are civil
servants. The global practice was also to support organizations (Trade Unions) within
the informal sector. The general secretary of the Kenya Boda Boda, Tuk Tuk and Taxi
Workers Union said: ‘We are so grateful to the ITF for helping us achieve this
breakthrough, which will bring real benefits to Kenya’s informal transport workers’
(International Transport Workers Federation, 2017).
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GMB secures union recognition for 70,000 Uber workers

The ITF congratulated the GMB stating that ‘a formal recognition agreement provides
a framework for industrial relations and sets out the terms of engagement to be
used by the union and the employer in carrying out collective bargaining,
consultation and representation. The recognition agreement with Uber is a

platform upon which drivers working with GMB can build upon through collective
bargaining negotiations’ (ITF, 2021a).

The ITF Gig Economy Employer Principles set out 10 requirements of employers
based on the root causes of the problems gig economy workers experience. This
includes their misclassification as self-employed workers, lack of access to data held
about them and ‘management by algorithm’ (ITF, 2021b). The lack of voice for gig
economy workers makes this recognition of the GMB vitally important.

CASE STUDY
ITUC Global Rights Index 2017: violence and repression of workers on the rise

In which countries is it dangerous to be a Trade Unionist? According to a report from
the ITUC (2020), countries such as Sweden, Ireland, Italy and Uruguay are classified
as grade 1and do not regularly violate worker rights — so it is safe to be a Trade
Unionist.

The report categorizes the interference and repression of workers, with grade 1
being allocated to countries where employees’ rights are generally guaranteed
and they can freely associate and defend their rights, and grade 2 where countries
may have slightly weaker rights. For grades 3 and 4, countries may allow interference
with employee rights by companies and/or Government. Grade 5 is allocated to
countries where there are unfair labour practices and limited or no access to rights,
and grade 5+ is assigned where, due to unrest, law has broken down and access to
rights may not exist.

According to this report, the Middle East and North Africa continues to be the
world’s worst regions (ITUC, 2020). Eighty-five countries have violated the right to
strike, and 80 countries have violated the right to collectively bargain. Workers were
killed, including at Trade Union protests, in nine countries: Bolivia, Brazil, Chile,
Colombia, Ecuador, Honduras, Iraqg, the Philippines and South Africa.

In Morocco, teachers’ protests were violently dispersed by police forces in March
and May 2019. In China, dozens of labour activists were arrested on spurious
grounds in 2019. In South Africa, two union leaders were murdered in 2019. In
Zimbabwe, the president of the Zimbabwe Hospital Doctors Association (ZHDA), Dr
Peter Magombeyi, and the president of the Amalgamated Rural Teachers’ Union of
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Zimbabwe (ARTUZ), Obert Masaraure, were kidnapped, beaten up and subjected to
torture. They had both denounced harassment and persecution by security forces. In
France, mass social movements against pension reform in late 2019 and 2020 were
violently repressed by the police, who used tear gas to disperse protesters. Many
others were arbitrarily arrested and detained.

The UK has been placed in level 3 (regular violations of rights) and the USA in
level 4 (systematic violations of rights). In the United Kingdom, workers in the
gig economy were not classified as employees and have been prevented from
seeking Trade Union recognition for the purposes of collective bargaining. In
December 2018, the High Court confirmed that workers at Deliveroo were not ‘in an
employment relationship’ with the firm, so the right to collective bargaining did not
apply, leaving workers without union representation in 2019-2020.

As we know already, liberal market economies will tend to deregulate, and more
co-ordinated market economies are likely to have better employee rights and laws to
protect the freedom to associate and protect rights.

INTERNATIONAL TRADE UNION CONFEDERATION (ITUC)

The International Trade Union Confederation (ITUC) is the main interna-
tional Trade Union association representing working people. It represents
207 million workers in 163 countries and territories. It works closely on
policy developments with the ILO and the United Nations, with such broad
priorities as eliminating slavery and preventing exploitation of domestic
workers.

The contribution of some of these national, European and international
bodies is to support the different parties in the employment relationship,
supporting and promoting the particular party they represent to policy
makers. Others bodies provide advice and support to both parties or support
Governments to make appropriate legislation, with the aim of protecting
any vulnerable party, to reduce conflict and to ensure the smooth running of
the employment relationship.

Involvement and participation

We, as HR professionals and Line Managers, need to use our skills to engage
employees and support the employment relationship. Practices that involve
employees and provide information that enables them to participate in
decision-making will help us create a more engaged workforce.
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Involvement

Employee involvement describes a wide range of practices and ‘concentrates
on individual employees and is designed to produce a committed workforce
more likely to contribute to the efficient operation of an organisation’
(Gennard and Judge, 2016: 219). Involvement practices aim to produce a
committed and informed workforce, which identifies with the goals of the
organization and is well-equipped to face the rapid pace of change. Its core
methods are communication and consultation.

Communication is the activity of passing information, and employers
pass information down to employees using a range of techniques (Table 1.2).

Employers communicate downward to employees to pass on instruc-
tions, inform employees about rules and policies, make announcements or
explain plans. Without timely formal communication from the employer,
gossip and rumour fill the gap with misinformation and conjecture. These
are destructive as they waste time and often build on fear and uncertainty.
In such a working environment it is difficult to foster trust or engage staff.

Information can be passed upwards during appraisal meetings, and
through satisfaction surveys or suggestion schemes. Upward communica-
tion is vital to a modern organization which needs employees to notify them
of potential problems and issues to solve. They need employees to provide
innovative ideas and solutions to problems, and finally they need employees’
involvement in decision-making. However, this is the area that organiza-
tions find the hardest to manage. The effectiveness of upward communication
depends on the state of the employment relationship and whether trust
exists sufficiently for employees to risk becoming involved.

TABLE 1.2 Techniques for downward communication

Indirect, written methods  Direct, face-to-face methods Electronic methods

Company handbooks Team briefing Company blogs
Employee information notes  Staff meetings Company video
In-house journals Cascade networks

In-house bulletins Interdepartmental meetings

Notice boards Large-scale meetings

Letters Management by walking around
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To cover involvement completely, it is necessary to finish by mentioning
consultation. This has a foundation both in the Information and Consultation
of Employees Regulations 2004 and the Trade Union and Labour Relations
(Consolidation) Act 1992. Consultation is the discussion with employees or
their representatives about issues that concern them, in order to seek agree-
ment. Consultation does not require the employer to take the views or
opinions of employees into account. However, an exchange of views must
take place and it must be carried out in good faith.

In organizations where a unitarist approach is taken, where it is thought
that workers along with managers agree with the direction the organization is
going, top-down communication is thought to be adequate. Disagreement
only comes if the communication was inadequate, and so misunderstood, or
the employee is a dissenter. In organizations where a pluralist approach is
taken, then communication is more likely to be both ways, as disagreement is
expected, or even encouraged.

Participation

Participation is made up of a range of methods ‘which enable and at times
empower employees, directly or indirectly, to contribute to the decision-
making of the firm’ (Redman and Wilkinson, 2009: 406). This remains a
contemporary approach to participation, despite the emergence of the term
‘employee voice’. This is because, whilst voice implies an opportunity to
speak, participation allows a more active role for employees, focusing on
influencing change. Some definitions restrict participation to schemes of
collective participation (Hyman and Mason, 1995) and there is some
academic dispute about terms, but it seems appropriate for the practical use
of Human Resource professionals and Line Managers to withdraw them-
selves from academic disagreement and to choose a definition which helps
them to implement participation in their own organizations.

Modern participation is a long way from Taylor’s Scientific Management
(1911), when it was viewed as contemporary to reduce tasks down to the
minimum so that employees became highly skilled at one particular, routine
repetitive task. Now there is a better understanding of the motivation of
employees, and there is an attempt to link this to increased effectiveness and
productivity. The modern employment relationship also provides scope for
both collective participation and individual participation.
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When looking at the different approaches that could be used to enable
employees to participate, Salamon (2000: 373) provides an effective approach,
showing that greater employee control, such as European Works Councils
(EWC) and Employee Directors, provide greater participation (see Figure 1.1).

Whilst individual methods will be discussed later, it is important here to
take a broader view. One of the key aspects that influence the effectiveness
of participation schemes is the commitment that is made by the organization
to true participation — the presence of a scheme alone is not sufficient
(Marchington and Kynighoe, 2012). This may indicate a concern that indi-
rect participation may reduce the responsiveness of organizations, but the
Information and Consultation of Employees Regulations (2004) stipulates a
legislative framework for collective consultation at the very least.

Employee voice

Employee voice is the two-way communication between the employer and
the employee. Often communication can seem to be one way, but employee
voice is listening and acting on what has been heard so that employees can
influence decision-making.

FIGURE 1.1 Methods of participation
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SOURCE Adapted from Salamon (2000)
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With the decline of union membership, enabling employees to have a voice
has increasingly become an issue. With a powerful collective voice employ-
ees had a means to be heard and to influence decisions, and also they had the
security to speak anonymously. But now, increasingly, individual employees
need to be able to represent themselves; they need to be fully aware of the
issues so that they can act constructively in their comments and discussions.

Society’s approach to voice has changed, and it is in general a more asser-
tive and able workforce that now represents itself. But there are a number of
assumptions in this self-reliance. It assumes that:

. the individual employee has the power and influence to make their own
voice heard without any further implications for their job security;

. management wishes employees to voice opinions; and

. employees can be and wish to be empowered.

It is necessary to define the scope that an individual voice covers. At one
extreme the employee may wish to voice a grievance, to articulate dissatis-
faction and at the other extreme employees may wish to contribute to
management decision-making or be involved in an Employee Forum
(Dundon and Gollan, 2007). Therefore, employee voice may include partic-
ipation or involvement, at one level with a complaint about an issue that
directly affects them or at another by contributing to decision-making. It is
the ability of employees to communicate their viewpoint, to be heard and to
influence decision-making.

At a fundamental level employee voice has a close relationship with
procedural justice — the right to procedures of both grievance and appeal.
The availability of voice to enable involvement in decision-making can influ-
ence employee engagement. Both facets of employee voice are important if
employees are to be engaged and productive.

The link between voice, engagement, involvement and manager integrity

There is a clear link between employee voice, engagement and well-being
(May et al, 2004). Robinson et al (2004) described the importance of feeling
valued and involved to being an engaged employee. Antecedent to feeling
valued is the ability to voice opinions and suggestions. However, many
employees do not voice opinions or suggestions or become involved. One
reason for this is their relationship with their managers and leaders. Those
employees who have managers with integrity are more likely to speak up
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and speak out, and the effects of coaching, participative decision-making
and informing employees about how to speak up and speak out positively
supported voice. Providing a range of ‘speak out’ methods, building an
ownership culture and making speaking out normal practice will all support
an increase in employee voice, and as a result, if managed correctly, this
speaking out will build on the employee’s feeling of value. For further infor-
mation on engagement refer to Bridger (2022).

Conflict

Conflict occurs when the different parties perceive a threat to their needs or
interests. Conflict is the struggle to ensure their needs or interests are met.
Whenever possible the parties attempt to maintain co-operation as their future
depends on working together. However, there are times when conflict occurs
and this can be a conflict between individuals, an individual and the organiza-
tion or collective conflict between a group of employees and the organization.

Cooperation in the workplace

Employers and employees unite in the interest of organizational survival and
job security. Employees ultimately need to have secure employment and they
depend on their employer for this — they need to be sure that they can bring
home a regular salary. The employer depends on the employee for their skills
and effort in order to keep the organization profitable. Compliance, the
following of rules, is not adequate as it is harmony at a cost, obedience with-
out thought. Therefore, all things being equal, co-operation achieves the
goals of both employer and employee. This is not the same as the employee
complying with the direction of management as this does not have the
engagement with the employer that cooperation has.

Mutuality and fairness

The legal contract defines the mutual obligations of the employer and
employee. Mutuality describes the reliance of both parties on each other, an
interdependence or partnership. Employees need payment to maintain a
standard of living for them and their families, and conversely employers
need to produce goods or services. Therefore, there is a mutual interdepend-
ence on one another.
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Employees expect to be treated fairly; that the treatment is legal, as
described in the employment contract and according to employment statute
and case law. They do not expect the contract to be broken. They also antici-
pate that their expectations, as perceived in the psychological contract, will be
met by the employer and that the psychological contract will not be violated.
If the employees’ expectations are not met then those who believe that they
have been treated unfairly will often respond by reducing their work perfor-
mance and their commitment to the organization (Colquitt et al, 2001).

Fairness is the perception of being treated equally along with other
colleagues. Justice is the right of an individual to what they perceive they are
due. For example, an employee may believe that, because of their excep-
tional skills and knowledge, they are due a higher salary than others in the
team. However, others may not agree and see this as unfair because payment
is unequal.

There are four types of justice that apply to the employment relationship:

. Distributive justice is the perceived fairness of the allocation of rewards.
The example above, which discusses justice in relation to pay, refers to
distributive justice.

. Procedural justice relates to the fairness of the procedures used, and
employees evaluate the fairness against a number of criteria. These
include how the organization selects managers in the process, the method
used to collect information, how the decisions are made and whether
there is access to an appeals process (Leventhal, 1980). An employee may
perceive a procedure as unfair if there was no ability to appeal a decision.

. Interactional justice relates to the relationship the Manager has with the
employee and fairness within the supervisory relationship. This could
include the manager’s dishonesty, invasion of an employee’s privacy,
disrespectful treatment and derogatory judgements (Bies, 2001). An
employee may accept a low pay rise if they are given a clear explanation
and treated with respect by their Line Manager.

. Informational justice refers to the transparency of information about the
process. Some employers make sure all procedures are clearly explained
on their intranet site.

STAGES OF CONFLICT
There are three views of conflict — unitarist, pluralist and interactional:

« Unitarist views of conflict dictate appropriate employee behaviour:
conflict is viewed as disruptive and disloyal and union activity is opposed.
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. Pluralist views accept that employees may have different values and
divergent goals, with acceptance of the Trade Union role and the need for
compromise.

. Interactionist views accept conflict as this encourages innovation and
helps the organization to respond to change quickly (McKenna, 2020).

However, conflict is not a comfortable state for employees — in fact, conflict
has been defined as ‘differences in ideas and opinions, which give rise to
tension among the group members’ (Ayub and Jehn, 2011). This hints at the
first facet of conflict, which is its role in innovation, something that we as
HR professionals should encourage. But conflict has many different aspects,
and a further definition describes conflict as the process of frustration of an
individual’s or group’s goals by another individual or group (Thomas, 1992).
This clearly accounts for the involvement of internal politics in conflict, as
do Appelbaum et al (1999: 62), who describe conflict as ‘a process of social
interaction that involves a struggle over claims to resources, power and
status, beliefs, preferences and desires’. This struggle will be familiar to us
and is clearly apparent in the working lives of employees and managers.
Whether a conflict over operational issues, frustration over the timescale of
a project or over budgetary resources, conflict is natural and we should help
Line Managers to manage it.

It is in the management of conflict that we may struggle because employees’
responses can be emotional. It is therefore helpful to determine the different
stages that a conflict may go through. Often we only become aware of
conflict at the escalation or stalemate stages and they are often involved in
supporting employees through to the negotiation stage. Perceptive Line
Managers may recognize the latent stage of conflict, when there is, for exam-
ple, perceived unfairness or lack of resources, and they may intervene to
resolve if possible any causes of conflict, or if this is not possible to provide
an explanation for the situation.

CAUSES OF CONFLICT
To start the process of analysing the causes of conflict writers have found it
necessary to classify the different types of conflict. This is helpful as it assists
us to refer back to our experience of conflict.

Conlflict can occur between individuals, between groups (intergroup
conflict) or within groups (intragroup conflict). When it occurs between indi-
viduals it may be between colleagues or between a manager and an employee.
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FIGURE 1.2 Conflict stages
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Contflict can also be categorized into three different types (Jehn, 1997; Jehn
and Mannix, 2001):

. conflicts over task;
. conflict over process; and

. difficult relationships.

This approach starts to analyse cause, which enables us to more effectively
support resolution of the conflict. Task conflict is where disagreements
occur over the content of the task, over the goals of the project and what
needs to be done. Task conflict is natural and the result of people with
different views working together — it can be positive as new and innova-
tive ways of working can come about as a result. We don’t usually find
that these conflicts involve HR unless during this conflict issues over
employee relationships become involved. Process conflict is where there
are disagreements over the allocation of resources or tasks — for example,
if an employee feels that the tasks given to them are too great a burden or
that they do not have enough time to complete the tasks effectively. This
can cause resentment, as employees may feel that they are being asked to
do the impossible. Finally, relationship conflict involves problems with the
interactions themselves, where different personalities find it difficult to
work together. These can cause difficulty for Line Managers and HR
professionals as it can affect the performance of the department and lead
eventually to employees leaving.
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Mullins (2016) describes a number of causes of conflict, a list that is not
exhaustive but includes differences in perception, scarce resources, different
goals, interdependence of work, inequitable treatment and individual needs,
attitudes or personality. There are other causes of conflict, such as when
employees’ behaviour conflicts with company policy, and also more rela-
tionship conflicts, such as talking over people or taking credit for other
people’s ideas or work. Many of these are relationship conflicts based on a
lack of respect and different goals.

FORMS OF EMPLOYEE CONFLICT AND MISBEHAVIOUR

Employees can act to foster their own interests or can honestly disagree with
the employer. This informal action will be unorganized, not supported by a
union and is individually driven. Such action may include absenteeism,
reduced effort, withdrawal of co-operation or sabotage and the results of
such action to the company range from minimal to catastrophic. Many
organizations are most vulnerable to loss of information, as the case study
below shows.

CASE STUDY
Case studies of sabotage

Sabotage as a form of conflict would be thought of as rare, and in fact many
employees are not in the position to sabotage anything of value to the employer, and
if they were may also fear for their own position and any criminal charges that may
be brought as a result. It can occur when an employee is being made redundant and
feels that there is little to lose. In this case it can be either an act of self-interest, for
example, when files are taken so that an ex-employee can then use them to build a
business with the employer’s customers, or an act of revenge. Three examples of
revenge, at Tesla (Matousek, 2018), Cisco and General Electric (GE) (Rosenthal, 2021),
show the costs of such action.

At Tesla, an employee became disgruntled at not gaining a promotion. The
employee made ‘direct code changes to the Tesla Manufacturing Operating System
under false usernames’ and exported ‘large amounts of highly sensitive Tesla data to
unknown third parties’. In 2020, an employee was imprisoned for two years after
accessing Cisco’s systems and using malware to remove over 16,000 user accounts.
This caused Cisco $2.4 million in damage. Another employee, at GE, was also
imprisoned, having taken over 8,000 GE files over eight years, as he hoped to set up
his own rival company.
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While the results of sabotage can be costly to an organization, it is an
extreme and atypical response from an employee. More common forms of
dissent are lack of engagement and effort, time wasting, fraud, absenteeism
and walking out. These are also costly to the organization, and such infor-
mal disputes need to be resolved.

COLLECTIVE CONFLICT

Collective disputes are of a different magnitude and often larger organizations
have a disputes procedure in place. Traditionally in the UK collective represen-
tation has been through a Trade Union recognized by the employer, with
disputes of terms and conditions being negotiated and compromises made.
Section 178 of the Trade Union and Labour Relations (Consolidation) Act
(1992) identifies the areas that are covered under collective bargaining. Where
no agreement is made then there are options to involve third parties to resolve
the dispute. After third party resolution efforts have been made, if there is no
agreement then a Trade Union may well resort to strike action. Other than
strikes, forms of employee-organized conflict include work-to-rule, go-slow,
overtime bans, protests and deliberate negative or disruptive behaviour.

The end of the employment relationship

An employee may choose to end the employment contract by resigning and
an employer ends the employment relationship by dismissing the employee.
Usually the other party is not ready for the employment relationship to end;
it’s rare that both parties are equally content to part company.

Dismissal

In the UK the employee, in general, has protection against unfair dismissal
after two years’ service. There are a number of different steps an employer
must take to ensure a dismissal is fair and the first is to ensure that the
reason for dismissal is a fair one.

According to section 98 of the Employment Rights Act 1996 there are
five reasons that an employer can dismiss an employee and it is important to
clarify the reason for dismissal. These reasons are:

. misconduct;
. capability;

. redundancy;
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. legal restrictions;

. some other substantial reason.

Substantial misconduct is a common reason for dismissal and an employee
will be seen as being dismissed for misconduct if their behaviour or actions
have been unacceptable. Misconduct includes lateness or abusive language
whilst gross misconduct refers to misconduct which is exceptional and will
need to be dealt with severely. Gross misconduct can include actions such as
financial fraud, dishonesty, disloyalty, violence or subordination.

There are two distinct strands of capability. One refers to the inability of
an employee to meet the required quantity or quality of work through lack
of skill, knowledge or aptitude. The second refers to absence from work due
to long-term or frequent physical or mental illness. Capacity is an example
of the effort—=work bargain — if the employer is not able to obtain the
expected effort from the employee, then the benefit gained from work is not
sufficient and the employee will be dismissed.

Redundancy will be reviewed as a topic alone as it is a complex and
common method of dismissal — the last two reasons are less common. Legal
restrictions are restrictions on an employee’s ability to participate in work.
For example, a taxi driver could be dismissed for a drink-driving ban as driv-
ing without a valid licence would contravene the law. ‘Some other substantial
reason’ includes particular business needs and pressure from third parties,
but is not a catch-all to enable employers to dismiss without meeting the fair
reasons of section 98 of the Employment Rights Act 1996. In practice the
first three fair reasons — conduct, capability and redundancy — are the most
common.

There are reasons for dismissal which are automatically unfair and for
these there is no required length of service. These reasons are extensive but
are generally based on protecting the employee from perverse dismissal deci-
sions. Automatically unfair reasons include dismissal as a consequence of
(section 98B to 104F of the Employment Rights Act):

. taking jury service;
. refusing to work on a Sunday;
. discrimination due to pregnancy and maternity;

. other discrimination as stated in the Equality Act 2010 — protection against
discrimination on the grounds of age, disability, gender reassignment,
marriage and civil partnership, pregnancy and maternity, race, religion or
belief, sex and sexual orientation;

45



46

FUNDAMENTALS

. requesting parental leave, paternity leave (birth and adoption), adoption
leave or time off for dependants;

. acting as an employee representative and Trade Union membership;
. seeking flexible working;

. seeking the minimum wage or requesting holiday or rest (Working Time
Regulations);

. seeking to claim working tax credits;
. notifying the organization of a health and safety issue;

. making a ‘protected disclosure’ — notifying the organization or an appro-
priate person about an illegal or serious wrongdoing;

. being on a prohibited list or ‘blacklist’.

Employees are entitled to notice. The minimum is one week per years’
service for the first two years starting at one month after the contract
commences, with a maximum notice of 12 weeks (section 86, Employment
Rights Act 1996).

Redundancy

The legal definition of redundancy can be found in section 139 of the
Employment Rights Act 1996. The Act describes three circumstances when
dismissal due to redundancy occurs. The first is when the redundancy is due
to the employer ending its business, for example, by going into administra-
tion. The second circumstance is when the employer is ending business at
that particular site and the third circumstance is when work is either reduced
or ceases altogether.

How to carry out a redundancy will be covered later, but at this stage it
is necessary to clearly understand what redundancy is. It is the ending of a
job or role rather than the dismissal of a person. If the role is unnecessary
then the person carrying out the role must leave the organization — a redun-
dancy. This is an important point as it attempts to reduce any rejection an
employee may feel over the redundancy. However, the particular circum-
stances of the redundancy will also influence this. If the employer is insolvent
and is either going into liquidation or administration then employees may
believe that the role is being ended as the company is dissolved, no longer
being a legal and functioning business; if the employee is the only one being
made redundant then the interpretation of the situation is very different.
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The redundancy rate decreased by a record 6.9 per thousand in the quarter
March to May 2021, to 5.5 per thousand (ONS, 2021b). Though this is a
unprecedented drop, redundancies are still above pre-pandemic levels. The
last time this level of redundancies was seen in the UK was 2013, after the
crash of 2008. Redundancy is a common experience for many in the UK.

Conclusion

Whatever stage in the employee cycle we are involved in, and whether we
are a Recruitment and Selection Specialist, an HR Administrator, a Business
Partner or HR Generalist, when we relate to employees or support Line
Managers we are likely to be involved in Employee Relations. An under-
standing of best practice helps us to manage this effectively. We need to
encourage Line Managers to talk with and listen to employees and to involve
them by asking for their ideas and suggestions. An understanding of power
and the psychological contract, along with conflict, helps us understand why
disputes and disagreements occur and how best to resolve these. So our
actions influence Employee Relations, for example, when we listen to an
employee grievance, prepare a contract or support reward strategies that
engage employees.

In this chapter we have had to bring in some theory to explain Employee
Relations. In the following chapter we will explain in more detail why an
understanding of Employee Relations is important.

CASE STUDY
The role of other civil organizations in Employee Relations

With the reduction of union membership and the need to support employees who do
not have a Trade Union to represent them, the profile of voluntary organizations,
such as Citizens Advice (CA) has increased. The CA provides widespread support for
the community, including advice and information to individuals on benefits and
those having problems with managing debt, and caters to a growing demand for
employment advice in the community (CA, 2013). CA provides advice and support
for Line Managers managing grievance and disciplinary actions and, where
necessary, to those making Employment Tribunal claims, on some occasions
representing employees.
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Then there are voluntary organizations with a more specialist remit. Organiza-
tions such as SCOPE and Carers Trust provide support for disabled people and carers,
respectively. As the needs of their membership may cover a wide area, both
organizations need to provide advice and information on this wide variety of issues.
SCOPE has a ‘Diversity Works’ initiative to encourage employers to employ people
with a learning disability and Stonewall has Diversity Champions, both providing
support to employers on discrimination.

The role of these voluntary organizations extends beyond the advice they give to
employees, and organizations such as Stonewall and Carers Trust may have a
lobbying role. Though this is not looking at individual voice, it provides a national
voice to Government in terms of their membership.

Heery et al (2012) discuss the role of these types of organization as being
deemed able to access both legitimate and expert power. These organizations are
able to take a moral standpoint, so their argument when lobbying is strengthened.
One of their strengths is their ability to work with other organizations in their
campaign to improve working conditions. For example:

One of our strengths is working in alliances, we have really good relationships
with all sorts of quite diverse organizations, because of the nature of home-
workers there are lots of different angles; it's a women’s issue, it’s a low pay
issue, it’s a poverty issue, it's an employment rights issue, it’s an international
issue, so we make lots of different connections.

(Abbott et al, 2012: 96)

In some respects pressure groups and voluntary organizations are filling the gap that
Trade Unions once occupied. This does not fully meet the support that Trade Unions
provided in the workplace, but society’s approach to voice has changed. Whether the
balance of power has truly changed towards the employee remains arguable.
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The importance of Employee
Relations

INTRODUCTION

There are very few Employee Relations professionals and experience and skills
take time to build. Yet, it is argued in this chapter that Employee Relations is
vital to the organization and its future success. In this chapter we will explore:

the need for Employee Relations and in particular the role that it plays:

- in ensuring an organization complies with legislation;

- in the perception of an organization as acting ethically;

- in building competitive advantage;

the role of conflict in innovation;

how the Employee Relations professional can support conflict management;

the part played by involvement and participation in employee and company

performance.

Employee Relations and the employment relationship

As we have seen in Chapter 1, Employee Relations reflects the relationship
between the employer and employee. The employee relationship has
economic transactional, legal and social components and both parties in the

relationship have rights and needs.
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The employer’s right to manage

For an organization to function effectively and to meet its overall business
strategy a manager must have the right to manage through the authority
that they have been given by the status of manager. Whilst throughout the
book we stress the value of involving employees, if employees continuously
questioned management decisions, and managers were not left to manage,
no work would ever get completed. Fayol (1949) described management as
having five elements — to forecast and plan, to organize, to command, to
co-ordinate and control — and it is clear that management decisions can only
be implemented through people. Managers need to direct and co-ordinate
behaviour and action for three main reasons:

. to ensure that all happens in accordance with the operational plan;

. to maintain control of costs and manage the efficient use of scarce
resources; and

. to provide an environment of order and stability for work to be carried
out effectively.

It is in this context, with the need for management control as agreed by both
parties, that the employment relationship exists.

The employee’s rights protected

Employees enter employment with an understanding that there are factors
other than an economic transaction involved; that there are legal obligations
that the employer will meet and that their rights will be protected. There are
obligations, often ambiguous and hidden, which are part of the psychologi-
cal contract, that the employee expects to be met. An employer also
understands that an employee expects payment, that any interaction with
the employee will be within the law and that there are some obligations that
the employee might expect to be met, but these last obligations may not be
clear to the employer. So the employment relationship begins with similar
expectations of the employee rights, with the employee expecting to be
treated both legally and ethically.

At times even the basic employee rights are not protected and the needs of
the business unreasonably take precedent. The case study below shows how
the decisions of managers put employees’ lives at risk. Employers do not
meet their obligation to provide employees with a safe working environment
when cost cutting risks lives.
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CASE STUDY
The Deepwater Horizon accident

On 20 April 2010 an explosion on the Deepwater Horizon Oil Rig in the Gulf of
Mexico killed 11 employees. The rig burnt for 36 hours before sinking but a more
catastrophic result was that for the three months following the accident 4.9 million
barrels of crude oil flowed from the rig (Hoch, 2012). This caused widespread
pollution across the Gulf of Mexico from Louisiana to Florida, damaging wildlife,
marine stocks and tourism in the area.

A subsequent report, commissioned by the White House, concluded that the
cause of the accident was a series of cost-cutting decisions. Cement was pumped
into the well by BP’s partner Halliburton, but there was no diagnostic testing by BP
to ensure that the cement was adequately stable. BP then relied on the cement as a
barrier to the flow of crude oil and gas, and the cement ultimately failed. Transocean,
who managed the Deepwater Horizon rig, had experienced a similar incident on a
North Sea rig but had not communicated this to those on the Deepwater Horizon rig.

The case study shows that the three companies failed to ‘command, co-ordinate
and control’ and protect employees’ rights and safety — BP, Transocean and
Halliburton were basically unethical.

The ethical imperative

Ethics is at the core of the good management of people but to a business the
ethical argument for Employee Relations and for building a good employ-
ment relationship is not a priority. For us just to say that it is the ‘right thing
to do’ is not enough. In the absence of employment law, if organizations
were free to make choices without sanction, it is unclear whether those
choices would be ethical. Yet we as HR professionals have at times been
viewed as the moral compass of the organization and it would be helpful if
we had a stronger argument than solely morality — we need to argue that
actions affect reputation and will impact on the bottom line.

However, this is not always possible — whilst there is a clear association
between ethical business and improved financial performance it is not clear
what is the determining factor — as acting ethically may not increase profit
(Fisher et al,2012). It is not apparent whether being ethical increases profit-
ability or whether with increased profit a company chooses to become more
ethical. The larger the company the more they have to lose if their choices
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are not ethical, and therefore it could be argued that it may be that reputa-
tion increases in importance the larger the organization becomes.

Managing ethically is managing people using a fixed and established set
of standards about right and wrong and we need to support Line Managers
to be able to do this. Ethics pervades management — through the values of
the Manager and how these are passed on through their actions, and this is
what is seen by employees. If Line Managers manage ethically, supporting
the team to work well and encouraging employees to take pride in their
work, they will foster trust and loyalty. It will build a good relationship
between the Line Manager and employee that will retain employees in the
organization and maintain communication so that the main obligations
inherent in the psychological contract are reasonably clear.

We are also asked to support Senior Managers and CEOs. An important
role for Senior Managers and CEOs is to communicate:

. the mission of the organization;
. the organizational culture;

. the set of values which ensure all employees understand acceptable
behaviour;

. the key behaviours which are important to the organization.

The values of the organization are communicated, both explicitly in written
statements by the organization and more implicitly in a range of processes: for
example, induction courses, coaching, training, and recognition and reward
schemes. For MNCs there may be particular challenges as different cultural
values are found in different countries. Decisions have to be made on whether
the organization is to run global subsidiaries directly from the headquarters
and with the use of expatriates (ethnocentric approach) or by the host country
and their nationals (polycentric approach). There are obvious difficulties for
MNCs when assessing the appropriateness of dictating certain values to
subsidiaries and in the management of expatriate employees with differing
values from the host country. Whatever decisions are made concerning commu-
nicating acceptable behaviour, ethical integrity is vital to a leadership role, and
Senior Managers must lead by example as employees will not follow a leader
that lacks ethical integrity (Kanungo and Mendonca, 1996).

We also support employees; employees are stakeholders in their company,
their future is tied up in the future of the company and the company has obli-
gations to employees. A pluralist approach recognizes the needs of employees,
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but not to such an extent that all other considerations, including economic,
are excluded (Fisher et al, 2012). This approach accepts the organization as a
community in which all stakeholders, including managers and shareholders,
have interests that the organization has a duty to consider. Part of the stake-
holder approach relates to the ‘common good’, that distribution of profit
should be distributed amongst the community of stakeholders. The responsi-
bilities that an organization has to its employees as stakeholders are also
identified and these include:

. avoiding using employees as passive producers;
. promoting respect for employees’ rights;

. complying with employment law and acting beyond law if the right is not
sufficiently protected;

. favouring active dialogue with employees;
. fostering training and development and in particular to ensure
employability;
. fostering initiative, independence, responsibility and creativity;
. providing stability in employment;
. encouraging work-life balance.
(Melé, 2012)

Itis clear that ethical management, in terms of Line Managers, Senior Managers
and employees, involves building good Employee Relations and a good
employment relationship. We stand between these roles and so it is now appro-
priate to discuss the part the HR professional plays in ethical management.
Ulrich’s model of HR (1997) provides four roles for HR professionals — stra-
tegic partner, change agent, administrative expert and employee champion.
HR has enthusiastically taken the role of strategic partner and has moved
away from only supporting Line Managers to the broader role of managing
people appropriately in order to focus on organizational performance and
capability. In this shift towards strategic partner it has become difficult for HR
to fulfil the role of employee champion — to act as an advocate for employees
and protect their needs. However, this still remains an important HR role and
puts HR professionals in a very challenging situation.

Whilst recognizing this tension between the needs of business and indi-
viduals it is important to remember that we as HR professionals have a code
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of professional conduct to follow, in which both ethical behaviour and
integrity are stressed. According to this code, HR professionals are to:

. ‘establish, maintain and develop business relationships based on confi-
dence, trust and respect’;

. ‘exhibit and defend professional and personal integrity and honesty at
all times’;

. ‘demonstrate and promote sensitivity for the customs, practices, culture
and personal beliefs of others’;

. ‘champion employment and business practices that promote equality of
opportunity, diversity and inclusion and support human rights and dignity’;

. ‘safeguard all confidential, commercially sensitive and personal data
acquired as a result of business relationships and not use it for personal
advantage or the benefit or detriment of third parties’.

(CIPD, 2020)

With our understanding of employment law we can be viewed as advising on
what action is right, within a legal context, and there may be little thought of
the ethical considerations on employees. We have a duty, stated in our code
of professional conduct, to take an ethical view and to act with integrity.

The legal imperative

We have less difficulty arguing for the need of the organization to meet legal
requirements in terms of the employment relationship and Employee Relations.
We have an obvious responsibility to protect the organization from litigation,
the costs involved and the damage to its reputation, and in doing so can
promote the legal rights of employees. However, over time the law changes
and this may affect the extent to which the law can apply to the employment
relationship.

The state provides the legislative framework for Employee Relations
and the approach changes dependent on the Government in power,
particular social values and economic circumstances. Farnham (2000: 117)
explains that the impact of the law on Employee Relations depends on
whether the law:

. focuses on legal rights or legal freedoms of parties;
. Is ‘abstentionist, interventionist or restrictive’;
. prioritizes individual or collective patterns of Employee Relations;

. affects the balance of power between employee and employer.
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In the UK employment law has in the past been limited, with the Government
preferring not to intervene by making law to ensure fairness, but depending
more on the relationship of employer and employee and the fact that they
are reliant on each other — this is known as taking a voluntarist approach.
However, since the 1970s national, and latterly EU-led, law has influenced
the employment relationship, both at collective and individual levels.
Employment law continues to be resisted by employers, who prefer a lighter
touch. The CBI has always been an advocate for cutting what they viewed
as unnecessary regulation or ‘red tape’. The CBI (2020) also states, ‘An
“ambitious” free trade agreement between the UK and the EU must go
above and beyond the EU’s existing Free Trade Agreements to keep costs
low and free manufacturers, exporters and importers from onerous red
tape’. An alternative view is taken by the TUC. The TUC supports employ-
ment law and its impact on the employment relationship because it provides
protection for employees.

Employment law has developed to support employee rights and protec-
tion. Examples of these rights and protections relating specifically to the
employment relationship are given below. The rights and protections of
employees are not limited to these examples, but these give a flavour of the
extent of and changes to employment legislation. Employees have a right:

« to at least minimum pay rates (National Minimum Wage Act 1998 and
Regulations made regularly to amend the rate);

. to maternity pay if eligible (Social Security Act 1986, Statutory Maternity
Pay Regulations 1986 and amended regularly to amend the rate);

. to maternity leave if eligible (Employment Rights Act 1996, Employment
Relations Act 1999, Maternity and Parental Leave Regulations 1999);

. to request flexible working if eligible (Employment Act 2002, Work and
Families Act 2006);

. not to be discriminated against (Equality Act 2010);
. not to be unfairly dismissed (Employment Rights Act 1996);
. to notice of dismissal and redundancy pay if eligible (Employment Rights

Act 1996).

The fact that the law on Employee Relations changes with time impacts on
HR professionals in two ways. We need to keep up-to-date with changes in
legislation, and when responsible for employees in other countries we need
to ensure that we have a reliable reference for employment law in the
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countries employees are based in. Secondly, we still need to rely on an ethical
compass, to ensure that good practice is maintained whether the legal
approach is abstentionist (limited and allowing more voluntarist approaches),
interventionist (intervening to rebalance power) or restrictive (preventing
action by employer or employee).

In the case study below we look at how illegal practices can infiltrate an
organization to such a degree that they are rarely questioned and become
part of the culture. Along with this we also look at how HR professions
dealt with the issue. Though there is only limited information we can review
how we would have acted in a similar situation.

CASE STUDY
Phone hacking and The News of the World

Phone hacking (the listening to calls and recorded messages of members of the
public) was a common but illegal practice carried out by journalists at The News of
the World. When Clive Goodman, the royal editor, was arrested and convicted of the
illegal practice, he was dismissed for gross misconduct but received a payment of
£90,502 in recognition of his long service. Clive Goodman argued at his appeal that
the practice of phone hacking was widespread and known about by management. At
this point News International’s HR Director, Daniel Cloke, took six weeks to review
numerous emails and interviewed colleagues to determine whether there was such
widespread practice. Emails were also passed to News International’s solicitors,
Harbottle & Lewis, for an independent review. No evidence of knowledge of the
practice was found.

Whilst this process of investigation was good employment practice the payment
of £90,502 in April 2007, and then a further payment of £153,000 between October
and December 2007, is more questionable. It is interesting to note that a case of
unfair dismissal at an Employment Tribunal would yield a maximum of £60,000
compensation.

Whilst this case study provides the background to the unethical and illegal
practices at The News of the World, it is also relevant to question the effect these
practices must have had on journalists who had different values to their peers. The
implicit acceptance of this practice by management promoted the values of The News
of the World.

SOURCE Adapted from The House of Commons Culture, Media and Sport Committee (2012)
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Competitive advantage and employer of choice

To be profitable an organization needs to be as competitive as possible to
make money. How an organization does this will depend on the business
strategy chosen, but for all employers competitive edge comes through the
effective use of its resources, and employees are a key, if not the key, resource.
An example of this can be found in the Hospitality Sector, where people
(employees and customers) are critical to the design and delivery of the
service (Mullins and Dossor, 2013) and therefore the link between employee
performance and competitive edge is more obvious. In restaurants and
hotels, people provide the service and it is their contribution that can make
the difference between a poor and good customer experience. In key depart-
ments within an organization, for example, in sales or customer services, it
is clear that the performance of employees directly influences product and
services sold or the satisfaction, and therefore the purchasing behaviour, of
customers.

This is not to say that people provide the only contribution to competi-
tive edge — for example, poor facilities at a hotel will reduce customer
satisfaction — but the contribution of people is significant. It is recognized in
the mission and value statements of organizations such as Coca-Cola, the
drinks manufacturer (Coca-Cola, 2021) and Ocado, the online grocery
delivery service (Ocado, 2021). Therefore it can be seen that Employee
Relations and the employment relationship are of high importance if organ-
izations are to maximize competitiveness through people.

To be competitive organizations need to build a reputation that attracts
potential employees and a relationship with the employees that retains them.
If the employment relationship is viewed solely from the economic perspec-
tive, then to attract employees organizations only need to provide the right
pay and benefits. If it meets legal requirements and employees’ rights are
protected, then potential employees will apply for roles in the organization
because they know that their rights will be secure. It is clear that taking
either of these perspectives is not adequate when determining what attracts
talented potential employees.

According to Heathfield (2020) an employer of choice will have the
following characteristics:

. is ‘“financially sound’ providing employees with job security;
. empowers, involves and respects employees;

. shares information with them;
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. provides employees with opportunities to grow and develop;
. is committed to both their customers and their employees;

. develops positive relationships between teams and managers;
. ensures a good work-life balance for employees;

. recognizes the contribution of employees;

. ensures employees are treated fairly.

An organization needs to become an ‘Employer of Choice’, an organization
that candidates will choose as an alternative to other employers. It is the repu-
tation of the organization that attracts potential employees; whether it values
its employees enough to reward them suitably, whether work is challenging
and there is opportunity for career development, whether the organization
behaves ethically in the way it treats its employees (Herman, Gioia and
Chalkley, 1998).

Existing employees must also perceive the organization as the ‘Employer
of Choice’. An organization makes a high investment in its employees, and
this includes the costs of recruitment and training. Once fully trained
employees contribute to the team and any resignation disrupts the effective-
ness and efficiency of the work. Whilst some turnover of staff may be
planned, it is the unplanned resignation that is costly to an organization, and
though employees can choose to leave for many reasons that an employer
cannot influence, it is of value to retain employees by reducing the amount
of staff turnover. Employees may choose to leave an organization because
competition attracts them away by providing improved pay or promotion
prospects (pull factors). Employees also leave because they are not satisfied
where they are, often because of their relationship with their Line Manager
or the inability to meet a request for flexible working (push factors). The fact
that an employee leaves in these circumstances indicates that there is serious
trouble with the employment relationship. By ensuring that employees have
an opportunity to voice dissatisfaction, for example, through grievance
procedures and EIP methods, any dissatisfaction can be identified and dealt
with before an employee resigns. This has been evidenced by Spencer (1986),
who showed that the higher the number of mechanisms for employee voice
available in an organization, the greater the retention rate. This is not to
argue that the state of the employment relationship is the key factor deter-
mining turnover, but that it plays a significant role.
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Employee Involvement and Participation (EIP)

In Chapter 1 the difference between involvement and participation was
discussed. Involvement covered the communication and consultation of
employees whilst participation was a range of methods instigated by manage-
ment to encourage or improve decision-making.

EIP and employee performance

The terms employee involvement (which really means communication and
consultation) and employee participation (which really means encouraging
contribution to decision-making) are combined into one term — Employee
Involvement and Participation (EIP). It is not a practical issue but as you
read about the subject it may help to see the difference. However, we will
generally look at employee involvement and participation together and how
they may influence an employee’s performance in their job.

An employee may be perceived to be performing well if they meet or
exceed the standard of work expected of them, in terms of both the quality
and quantity of work. They must also do this in a manner consistent with
the organization’s expectations of behaviour. To perform well an employee
must firstly be present at work, have knowledge of work standards and
finally must understand values and behaviours that are important to the
organization.

How an employee performs in a job will depend on their knowledge, skills
and experience and with additional training an employee’s performance may
improve, not only by the development of skills but by communication of the
expected standard of work. Employees cannot meet their performance stand-
ards if these are not effectively communicated. The communication of work
standards is the responsibility of the Line Manager; good management
cannot be carried out without effective communication. The Line Manager
will communicate expectations informally through opportunities to discuss
expected standards with the individual, and more formally during induction,
supervision sessions and appraisals. There are other factors involved in the
role of communication and work performance. If employees are satisfied
with the extent and quality of communication, employees’ absentee rates
reduce (Dasgupta et al, 2013) and with better attendance employees have the
opportunity to improve their skills and to show that they can perform well.
However, performance in a role is also dependent on communication of the
organization’s values and expectation of behaviour, a role often taken by, but
not exclusive to, Senior Managers.
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Most employees work as part of a team and communication helps to
coordinate teamwork. Communication is also required to plan, to allocate
tasks and to monitor progress. Organizations also attempt to communicate
and exploit knowledge to gain a competitive advantage. Highly skilled and
experienced employees pass on their expertise to the less experienced.
Employees may be asked to report back on conferences or training they
have undertaken or apply and record knowledge by preparing reports. But,
more commonly, knowledge is passed on in the discussions of problems and
issues in the routine exchanges of daily work. Managing and using knowl-
edge can be quite simple but are very valuable, as these examples show. As
part of an outsourcing and redundancy programme British Gas sent volun-
teers from the UK to India to train employees on a computerized billing
system (Berry, 2005). ABB, an engineering company, established communi-
ties of practice between service engineers who carried out maintenance
work. In discussions about their client visits, engineers had improved report
gathering (Easterby-Smith and Mikhailava, 2011). In both these examples
there is clear value added to the performance of the individuals and the
team, and also ultimately the organization and customers.

When it comes to participation and employee performance evidence does
not show a close link between participation and individual performance.
This is because there are so many other factors that influence employee
performance, including training and experience.

EIP and organizational performance

INVOLVEMENT

It is obvious that an organization cannot perform to its full potential if
communication to its employees is poor. An organization that also does not
listen to its employees will not be informed of areas where improvements
can be made. However, there is a further part that communication plays.
There is a positive relationship between satisfaction with communication
and commitment to the organization (Varona, 1996, 2002), and committed
employees remain with the organization and work hard.

PARTICIPATION

There is conflicting evidence of a link between employee participation and
organizational performance, partly because of the indistinct nature of involve-
ment, participation and employee voice. Some academics are convinced of
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the link (Handel and Levine, 2004; Boxall and Purcell, 2015) whilst others
are less confident of this and associate any improvement in organizational
performance to a range of factors (Bryson, Forth and Kirby, 2005; Kim et al,
2010). In this section we will review the link of participation methods to
organizational performance by introducing one particular method — semi-
autonomous teams.

Semi-autonomous teams are self-managed working groups where employ-
ees have increased discretion and autonomy. They are one form of high
involvement practice (such as quality circles). They exist alongside other HR
practices and reward processes, such as appraisals and skill-based pay, which
together support the motivation and functioning of the team. This together
has become known as High Performance Work Practices (HPWP). A pack-
age of a bundle of HR practices and semi-autonomous teams have been
shown in studies to have a positive impact on organizational performance
(Den Hartog and Verburg, 2004), but studies have been argued to be both
manufacturing based and having a Western context. More recent studies
show impact on service performance in banks operating in the Punjab and
Pakistan (Riaz and Mahmood, 2017). It is difficult to determine whether
this positive impact is as a result of the HR bundles and the participative
process itself. Also it may be argued by HPWP employees that any improve-
ment in organizational performance may be as a result of work intensification
and not increased commitment.

As mentioned, academics hold different views on the effect of participa-
tion on organizational performance. In many ways it could be argued that
employee participation measures play a greater role in engagement, voice
and commitment than it does in influencing organizational performance. As
such it reduces employee retention and associated recruitment costs and
communicates knowledge to improve team performance. The effects of EIP
methods also extend further than the organization — it indicates the values of
the organization and may promote the brand and its reputation to custom-
ers and the community at large.

Finally, to take a European perspective, we may look at social dialogue in
the EU. Participation and involvement is an integral part of the European
Social Model, with what is termed ‘social dialogue’ (employee voice) being
required to moderate the employment relationship and, where effective,
improve productivity. Bryson, Forth and George (2012) carried out research
into the different types of social dialogue in Europe, and proposed that the
variations in types of employee voice and participation across Europe are
the result of cultural and historical reasons rather than any perceived effect
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on organizational performance in different countries. They also suggested
that dialogue may not improve Employee Relations — in fact, good employee
voice may result in increased grievance and disharmony. Employee voice can
influence the company to increase wages and improve job security, but
neither improves organizational performance, and in fact higher wages may
reduce profitability. It may be argued that any improvement to organiza-
tional performance is a by-product of improved engagement, motivation
and the organization’s reputation.

CASE STUDY
Communication, involvement and participation: an EU perspective

The European Pillar of Social Rights (Europa.eu, 2021) states in its eighth principle
that ‘Workers or their representatives have the right to be informed and consulted in
good time on matters relevant to them, in particular on the transfer, restructuring
and merger of undertakings and on collective redundancies’. In the UK this
requirement for communication and involvement is supported by domestic
legislation.

There is no research that supports a link between Board Level Employee
Representation (BLER) and organizational performance. However, the majority of the
28 EU countries have some form of BLER, excluding Belgium, Bulgaria, Cyprus,
Estonia, Italy, Latvia, Lithuania, Malta, Romania and the United Kingdom (worker-
participation.eu, 2016). Those countries without BLER have some fundamental
principles against such approaches; in both Belgium and Italy unions have
traditionally resisted such approaches, unlike the codetermination approach of
Germany. This provides an interesting discourse on the pressure for increased worker
democracy, not just informing and communicating with workers but including them
in senior-level decision making, and the need for increased transparency within
organizations. This may conflict with the Trade Union view of independence and the
role of holding management to account.

The legal imperative

The communication and consultation of employees is enforced by law. The
law covers both ongoing consultation and consultation over particular
important events that will affect the employment relationship — redundancy
and transferring employees from different employers.
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The Information and Consultation Regulations (2004) ensure that employ-
ers provide information to, and consult with, employees, but is only triggered
when employees ask for an Information and Consultation Agreement.
Employees and employers can agree what form the information and consulta-
tion is to take. The standard Information and Consultation provisions in
$20(1) enforce the communication of information concerning:

. the recent and probable development of the organization and the finan-
cial situation of the company;

. the situation, structure and probable development of employment within
the undertaking and any anticipatory measures envisaged and whether
there was a threat to employment;

. any decisions which are likely to change the work organization or contrac-
tual relations, such as collective redundancies and transfer of undertakings.

Whilst the ICE regulations (2004) relate to more general information and
consultation, the next two pieces of law cover particular circumstances.

The Transfer of Undertakings (Protection of Employment) Regulations
(2006), as amended by the Collective Redundancies and Transfer of
Undertakings (Protection of Employment) (Amendment) Regulations 2014,
requires employers to inform employees when a part of the business is
outsourced or when a part of the business changes hands. For example,
in-house cleaners can be transferred from the company to a provider who
will provide services to clean the company. In this case the employment
relationship has transferred to the provider of cleaning services. The regula-
tions at s13(2) ensure that affected employees, through their elected
representatives, are informed of:

. the fact that the transfer is to take place, the date of the transfer and the
reasons for it;

. the legal, economic and social implications for the affected employees;

. the measures that are (or are not) expected to take place in connection
with the transfer, in relation to the affected employees.

The Trade Union and Labour Relations Consolidation Act (1992) provides
for information and consultation to be undertaken when collective redun-
dancies are being made. Collective redundancy consultation is dealt with in
more detail in Chapter 4, and in the companion book (HR Fundamentals:
Employment Law).
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These laws provide a structure for the areas of information and consultation
that are viewed as vital to employees. Therefore, an organization has a legal
requirement to meet its obligations to communicate on these matters. There
is no legislative foundation for other aspects of communication and consulta-
tion, but the argument for good communication does not need a legal
foundation; it is just good business.

Conflict

We can at times find that, despite our attempts to encourage communica-
tion, our time is taken up in reacting to conflict situations. In Chapter 1 we
explained that the circumstances for conflict arising may occur when
employees, either as different groups or as individuals, feel that their inter-
ests may be disadvantaged. Conflict also occurs when individuals hold
differing views or ideas.

The role of conflict in innovation

It may be thought unusual to promote conflict as a method of innovation
but without different opinions we cannot improve and develop ideas or
products. The HR professional has a role here to encourage discussion of
conflicting ideas, to help build an environment where the views of employees
are valued and compliance is less important than creativity and innovation.

‘Creativity and innovative thinking [are the] means by which ideas are
born and nurtured’ (Adair and Thomas, 2004: 1). But whilst creativity is the
development of ideas, innovation is the application of those ideas into reality.
Innovation is ‘the intentional introduction and application within a role,
group or organization of ideas, processes, products or procedures, new to the
relevant unit of adoption, designed to significantly benefit the individual, the
group, the organization or wider society’ (West and Farr, 1990: 9). In the
Service and Manufacturing Sectors both creativity and innovation are needed
to ensure that what is provided is unique so that competitiveness is sustained.
For manufacturing industries, innovation is easier to view as the product is
tangible and an example of innovation may be the provision of special
features in the product. In the Service Sector, innovation covers both what is
being offered and the way in which it is offered — an example of this is bank-
ing, where a change in technology ensures that customers can access their
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FIGURE 2.1 The five conflict styles on two dimensions
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accounts online 24 hours a day. Whilst technology has made an important
impact on business, innovation extends further than the development of new
products or services. It may involve the use of technology or changes in the
organization of work. And it extends beyond the boundaries of the business
to innovative alliances made between businesses, methods of marketing and
logistics.

Conflict impacts both on the process of creativity and the implementation
of innovation and the role conflict plays in both will be covered. As most HR
professionals and Line Managers know, conflict can be destructive when it
concerns the relationships between colleagues or the process and resources
available. However, cognitive conflict, the conflict between colleagues concern-
ing the content of the task, is of particular interest. As mentioned in Chapter
1, conflicts over the task can lead to improvements in ways of working.

Employees have choices when there is a conflict, and there are five pos-
sible responses. Collaboration can be the most effective response (Weingart
and Jehn, 2012). Conflicting ideas or viewpoints prompt employees to think
flexibly and work together to explore options and attempt to identify new
solutions that might meet the needs of all the team. Collaborative working,
along with competition and compromise, may be useful in the development
of products. New ideas need to be expressed, and at times ideas shared
together as a compromise; this can bring the best aspects of the two ideas
together (Badke-Schaubet et al, 2010). Finally, a climate that accepts conflict-
ing viewpoints is critical in the enhancement of creativity.

Conlflict can also occur when innovative ideas are implemented, particu-
larly when this involves improvements in the way organizations work.
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Whilst the process of creativity may not impact on the future of the team,
implementing innovative ideas involves change. For example:

. consulting with members of another department;
. taking on additional tasks; or

. using different administrative processes.

This type of conflict, which is resistance to change, is a challenge to Line
Managers and HR professionals alike. Some resistance to change will be a
logical identification of problems with the new process. However, other
reasons for such resistance may be fear of the impact of the change on exist-
ing ways of working, or fear of change itself. Some changes may be useful
for the organization but result in an increased workload for employees.
Other changes may require training for employees, and resistance to change
is the result of anxiety over the employees’ ability to manage.

It is plain that conflict should not be avoided and that the response to
conflict is natural, but a disagreement is uncomfortable for many individu-
als. Line Managers will need to build a climate of trust where the team is
open to other people’s ideas so that creativity can be encouraged (Paulus,
2000). It is also suggested that, having built and maintained such an envi-
ronment, the management of change may be easier as the environment exists
for employees’ views to be expressed and heard, and this may mean that
issues do not fester and become formal grievances.

CASE STUDY
Innovation: the role of creative abrasion

According to Linda Hill (2016) many leaders do not want conflict and seek to
minimize difference in their organizations, yet this may be just what their
organizations need. Creative abrasion, when different ideas and perspectives battle
constructively for success, needs a confident leader, able to ‘generate, refine and
evolve a multitude of options through discourse, debate and even conflict’. At a
middle management and senior level, a diverse team has the potential to be
innovative as it is made up of people with different backgrounds and experiences.
But particularly at the middle level, and at times at senior level, it can be difficult to
manage the political competition for position that may occur between rival
characters and ideas. The challenge for a CEO is to build a team that allows for
creative abrasion but also collaboration as innovative ideas formulate and need the
practical support of the team to implement development plans.




THE IMPORTANCE OF EMPLOYEE RELATIONS

Cost of conflict - individual and collective

It is also apparent that conflict can have negative consequences, with a
damaging effect on trust and respect between colleagues. For new teams it is
recognized that there may be some conflict at first as norms and rules of
working are determined (Tuckman, 1965). However, continued disagree-
ments about resources and personal disagreements between team members
can disrupt the team and is not conducive to effective teamwork. Initially,
Line Managers and latterly HR professionals may be asked to intervene in
interpersonal conflict or conflict within a team. However, disagreement can
also be between an individual and the organization and when this occurs
there is a formal resolution mechanism — the grievance procedure.

The availability of a grievance procedure provides the employee with
access to a mechanism to voice complaint and to resolve conflict. It also
provides access to justice if the employee believes that the behaviour of the
organization has been unfair. This is of value to the individual, but not all
disagreements or complaints turn into a formal grievance. Employees may
avoid taking action or they may accommodate whatever has changed with-
out making a grievance. The issue may not be resolved but the individual
has chosen not to escalate it. It may even be that the employee may choose
to resign rather than to use the option available to seek redress — and that a
formal grievance may only provide closure on the conflict rather than restore
the employment relationship (Pruitt et al, 2004).

Research has shown that employees will act to restore freedoms that have
been lost and whether they make a grievance is also related to whether or
not they attribute the lost freedom to personal or environmental causes. If a
freedom is lost and they attribute it to a decision of the organization, then
the individual is more likely to make a grievance (Gordon and Bowlby,
1989). They may be more likely to make a grievance if their perception of
the reliance the organization has on the employee is high — if they believe the
organization needs them (Cappelli and Chauvin, 1991). This may indicate
the motivation for employees to make a grievance. It shows that the decision
to make a formal grievance is dependent on a number of factors. The issue
and the chance of resolving it and retaining their position are all critical to
the employee.

It is difficult to estimate the cost to individuals of expressing a conflict
with the organization through a grievance. Employees may feel that their
chances of promotion or pay rises may be reduced as they might be viewed
as a trouble-maker, or that when a redundancy situation occurs they may be
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selected. It could be thought that by being identified as less than totally loyal
they may affect their future prospects.

The cost of industrial action is easier to estimate. Industrial action peaked
at nearly 12,000 days in 1979. Since then working days lost have been
reduced, with 997,000 days in 2011 and 27,000 in 2014. Whether this
shows the impact of conflict is questionable as employees are often given
settlement agreements to prevent conflict. The cost of conflict affects work-
ers, who, with a small settlement agreement, cannot speak out about bullying
or other poor practice. Businesses lose their contribution, as they fight to
regain their previous role. For business, strike action is profound. For exam-
ple, the car manufacturer Hyundai ended a strike in South Korea which cost
it £1.7 trillion in lost production (BBC, 2012) and the NHS lost 129,000
working days in 2016 due to a dispute involving Junior Doctors. Covid-19
in 2020-2021 has reduced industrial action as each country has to fight the
pandemic in whatever ways have been accessible to them.

For businesses the costs of industrial action are more than just the financial
loss of potential production. The reputation of the company may have been
damaged and any prospective new customers may have chosen more reliable
suppliers. Within the organization, the violation of the psychological contract
breeds an atmosphere of mutual mistrust, which may take some time to
resolve. What was a close team now consists of employees who supported the
industrial action and those that adamantly opposed it. These costs must have
a financial but unmeasured impact, as the lack of engagement and continual
low-grade disagreement and mistrust makes teams ineffective and inefficient.

The negative effects of conflict on individuals, teams, businesses and
nationally are high. Line Managers and HR professionals play a key role in
managing and reducing conflict so that teams can function.

The following case study reviews how HR professionals may try to work
with Trade Unions.

CASE STUDY
Current Employee Relations and Trade Union practices in the UK

Trade Unions

Over the past 20 years the number of days lost to industrial action has been
extremely low. In September 2000 there were 115,000 days lost, compared to

4 million in November 1979. The most recent figures show 18,000 in January 2020
(ONS, 2021). This decline is mirrored across Europe, particularly in 2020, the first
year of the pandemic.
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The factors that have caused this decrease are complex. Across the EU the
manufacturing sector, the traditional home of Trade Unions, has declined whilst the
service sector, where Trade Union membership is smaller, has grown. However, there
are strikes where Trade Union membership is low, so this is only one factor
influencing this reduction in industrial action.

In the UK, successive Governments have put in place legislation to curb Trade Union
power, and this has clearly affected strike action. The reduction in industrial action
may also indicate that Trade Unions are negotiating more effectively with employers. In
the UK RyanAir was forced to recognize their pilots’ union (Kelly, 2017). BALPA,
the pilots’ union, has taken a day of action to march on Westminster to put pressure on
Government to reduce Covid restrictions on flights, and so save jobs (BALPA, 2021), and
other Trade Unions are also playing an increased role in lobbying Government.

Employee Relations

The landscape for employee relations in post-pandemic UK has changed. The
furlough scheme may have prevented some redundancies but there remain 772,000
people without work and the impact of the pandemic has been skewed, affecting
workers in hospitality and young workers under 25 the most. Retail, hospitality, and
transportation all are struggling to recruit - low paid, with long and unsociable hours
and often most proximal to other people, these roles are no longer attractive to its
traditional employees and businesses are having to rethink to attract new staff.

The pandemic has caused employees to question their values, as lower paid
employees such as teachers, NHS workers, transport workers and supermarket
assistants were recognized as essential workers. For many returning to work is a
challenge and a trend of resignations seen in the USA is feared in the UK (Duncan,
2021). Employees facing the commute and the inability to be themselves in the
traditional City culture are questioning their employment and how it fits with their
values. As Duncan explains, this review of working life is not about money, but about
flexibility and culture.

This resonates with research by McKinsey (2021) who believes that remote
working will continue growing at pace, reducing the need for business travel, and
allowing for more home working. National Rail has for the first time released a new
flexible rail ticket for part-time workers (or those only travelling into work
occasionally in the month). Businesses need to reflect on their work culture, working
hours and flexibility if they are to prevent the ‘big resignation’.

Businesses are responding — Bumble, the dating app, has closed for a week to give
‘burnt-out’ and stressed staff respite (Jones, 2021), and Twitter and Google are also
reviewing working practices to allow for employees to work remotely. KPMG is
also reviewing its practices to support employees with fatigue following hours working
from home.
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Conclusion

At times we are in a difficult situation, between the demands of the business,
the wishes of managers and the needs of employees. We have a responsibility
to ensure that we protect the business by ensuring it complies with legisla-
tion, but we also need to behave ethically. Good Employee Relations may
not be easy when meeting all these demands. This chapter has shown that
Employee Relations is important because it focuses both on the employer
and the employee — getting the best for both parties whilst retaining a good
relationship and reputation. It has also emphasized the value of Employee
Relations in conflict management, whether it be managing disputes or
promoting open communication to support an environment in which inno-
vation will grow.

In the following chapter we will take a strategic perspective, evaluating
the impact of different variables on the choices we have when aligning
Employee Relations strategy to the business.
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Employee Relations and strategy

INTRODUCTION

Line Managers often have some understanding of business strategy. They are
viewed as part of the operations, have an eye to developing their career to a
more strategic role and may be in contact with those managers that influence
business strategy. Conversely, many HR professionals have not been lucky
enough to have exposure to business strategy. They often mix with other HR
professionals, resulting in good practical knowledge of HR areas of
responsibility but limited business knowledge. However, with the emphasis on
strategic HRM and the role of HR as a business partner (Ulrich, 1997) we cannot
jeopardize the profession by taking an inward-looking perspective.

HR professionals need to understand the strategy of a company and the
strategy of their own HR department if they are to effectively make the right
long-term strategic choices about how Employee Relations will be practised in
that business. To help us understand this we will be looking at the strategic
choices that we as HR professionals have to make and will be:

. determining the difference between corporate, business unit and
operational strategy;

. discovering the effects of the Universalist and Contingency approaches to
HR strategy;

. discussing the role of culture, values and lifecycles on strategy;

. evaluating the choices that are available to HR professionals in terms of
representation, conflict resolution and EIP methods.
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Reviewing business strategy

Strategy is the long-term direction of the organization. It is important for us
to understand the planned direction that the organization is taking so that
we can understand the decisions made by the organization. We can then
calculate how this may impact on us as employees and our department. We
will also see the impact that business strategy may have on HR, HR strategy
and the formulation of Employee Relations strategy.

Levels of business strategy
Organizations have to make choices about:

. the type of business that they are in;
. their range of products and services;
« how to sell these products or services competitively;

. who their customers may be.

Decisions are made on corporate and business level strategy. At the opera-
tional level decisions need to be made on how these strategies are delivered,
and this is where HR strategy steps in.

CORPORATE LEVEL STRATEGY
At the corporate level, the organization will need an overall strategy or
direction. It will need to formulate its mission, from which the range of
products will be clear. For example, Nike has a portfolio of businesses cover-
ing sportswear, sports shoes, equipment and accessories. Their mission is ‘to
bring inspiration and innovation to every athlete in the world” (Nike Inc,
2021) and this limits their business to the sports sector (though they have
some affiliated organizations that have widened the scope into the fashion
industry). It is at corporate level that the geographic scope is also decided;
whether an organization supplies its products or services locally, nationally,
regionally or globally. Nike, an MNC providing products worldwide, has its
world headquarters in the United States, and regional headquarters in the
Netherlands, China and Japan to enable it to sell its products worldwide.
The corporate level strategy determines the type of business the organiza-
tion is in. This determines some aspects of Employee Relations strategy. For
example, if the organization is part of the UK aerospace industry, it is likely
to use collective representation and recognize Unite and the GMB unions.
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This is because, within the larger organizations in the British aerospace
industry, these unions are recognized and employees moving between
employers will bring an expectation of this practice with them.

The diversity of products and services and the company’s geographic
reach only provide part of the direction that is necessary, and there is a need
to identify a long-term direction at a business unit level to sustain competi-
tive advantage.

BUSINESS LEVEL STRATEGY
A business unit is the smallest part of an organization that is responsible for
producing a product or service. It has a market which is distinct from other
business units in the organization and therefore has different customers,
competitors and distribution channels than other business units. As a distinct
entity the business unit will need to have its own view of its long-term direc-
tion, its strategy, to ensure that it takes hold of and maintains competitive
advantage.

At business unit level a competitive strategy needs to be developed. To
gain competitive advantage the unit may choose one of the following strate-
gies, as described by Porter (1985):

« lead on price, providing cheap products whilst maintaining quality;

. lead on differentiation, selling its products or services with different
features or benefits to the customer but with a higher price.

If the business has a low price strategy then this will impact on the choice of
Employee Relations strategy. Tight control over resources needs to be taken,
performance will be measured closely and there is little scope for generous
employee pay or benefits. If the product price is to be low then to ensure
profit, efficiencies need to be made. There are two options for organizations
making this choice, depending on whether the organization values partici-
pation or control.

If participation is valued, employees may be asked to contribute, and this
has been successful in many Japanese firms. For example, the process of ‘lean
manufacturing’, used by Toyota in their Production System, has an overarch-
ing principle to reduce waste in all processes (Basu and Miroshnik, 1999)
with the only acceptable cost being one that adds value to the customer. Such
approaches as lean manufacturing, Kaizen or Total Quality Management
(achieved at the Burnaston site in 2003) encourage problem solving through
multi-functional teams; this will promote employee participation and
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involvement, and ultimately engagement. However, the Employee Relations
strategy will also involve maintaining control when determining wages and
other businesses with ‘no frills’ business strategies and a more autocratic
management style may not choose to engender such employee engagement
through participation.

Those businesses that follow a differentiation competitive strategy will
need employees that focus on innovation and quality. An Employee Relations
strategy that fosters innovation will have good communication, both
upward and downward, promote employee voice and will have processes in
place for employee involvement and participation. The organization would
have developed a structure that enhanced co-ordination, collaboration and
teamwork. Organizations identified as innovative include Novartis (a Swiss
pharmaceutical), Royal Dutch Shell (a British and Dutch oil and gas multi-
national), Samsung (a South Korean technological multinational) and
Huawei (a Chinese technological multinational) (BCG, 2021).

OPERATIONAL LEVEL STRATEGY

This is the direction that the different operations develop in order to ensure
that the business and corporate strategies are achieved. For HR it is the HR
strategy and subsequent specialist strategies that need to be aligned to the
business and corporate strategy. Aligning HR strategies to the business
makes sure that they all work towards the achievement of the business; they
should also align rather than conflict with each other. For example, if the
business needs to create innovative products, then the reward strategy
should reward innovation and teamwork, and Employee Relations strategy
should promote voice and participation.

The case study below makes us think hard about the theories that we
have proposed. Amazon.com has been identified as an innovative company
and as such should have progressive Employee Relations processes. However,
we can see from the case study that theoretical models provide a simplistic
view and that organizations are complex.

CASE STUDY
Strategies for growth: Amazon

Amazon evolved from the dot-com investment crash to develop an innovative
business strategy, using what was then a radical business model of online retailing
to transform the staid book industry. It is a fast-moving competitive business,
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defending its position aggressively and moving into new markets quickly. One of the
key strengths for Amazon has been its ability to move into ‘white space’ - those
areas within the market where competitors are sparse but they can forecast
relatively strong customer demand. Its customers have to be competent IT users to
purchase online and so its move into a range of tablets has logic and there is an
already substantial supply chain. Its mission is ‘to be Earth’s most customer-centric
company for four primary customer sets: consumers, sellers, enterprises, and
content creators’ (Farfan, 2017). It has moved from website retailer, to e-commerce
partner (providing the ability for others to use the e-platform to access a wider
customer base), to development platform since its establishment in 1995.

This rapid change should require communication and commitment, and a
dynamic work environment which promotes involvement and participation. And at
first view it could be thought that Amazon fits this — Boston Consulting Group
(BCG, 2021) identifies Amazon as innovative. Yet its business strategy suggests that
there are different requirements from different departments. Working as a picker and
packer in a distribution centre, the customer-focused organization will need you to
pick and pack as quickly as possible. This may be a very physically demanding role,
one that is unlikely to be well paid and should be relatively easy to fill. Rugeley, a
coal-mine town in the UK which has not recovered from the closure of the pits, has
an Amazon distribution warehouse. Here employees are paid barely the minimum
wage, many are agency workers, work is intense and job security is poor (FT, 2013). A
similar picture is given in Germany, where Amazon has been having difficulty with a
union over pay and the use of temporary staff. As a union official described it,
‘Everything is measured, everything is calculated, everything is geared toward
efficiency. People want to be treated with respect’ (The New York Times, 2013). Whilst
it could be argued that these working conditions had been improved, the report from
The Guardian (2016a) suggests there is much more for Amazon to do. In fact any
improvements have been short-lived, as Amazon again is in the press, this time
being criticized for unsafe working practices at its warehouses (Forbes, 2020).

So how does this fit with the view of Amazon as innovative, with an operation
level strategy that rewards innovation and teamwork? Within many manufacturing
organizations, warehouse picking and packing is a demanding and low-paid
existence. Amazon does encourage other workers to be creative with their ‘just do it’
awards, and the fact that they do not use representation mechanisms, such as
Employee Works Councils, unless there is a legal obligation for them to do so may
not be enough evidence to support an unsettling feeling that, instead of innovative,
it holds a low-cost business strategy.

Many of their specialist employees are in demand and work in a challenging,
dynamic and creative environment - it would be reasonable to provide an open and
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engaging work environment that retains these valuable staff. Amazon have focused
on customers’ needs and then met them, owning projects, taking risks — making a
difference. Whatever role they take, Jeff Bezos, CEO explains: ‘It’s not easy to work
here (when | interview people | tell them, “You can work long, hard, or smart, but at
Amazon.com you can’t choose two out of three”), but we are working to build
something important, something that matters to our customers, something that we
can all tell our grandchildren about’ (Amazon, 2016). It is unclear whether Amazon’s
Employee Relations uses the necessary approaches for the future of the company -
particularly for the retention of specialist employees. It is suggested that an
alternative is that the founder, CEO Jeff Bezos, has a strong presence and that he is
driving the decisions within Amazon. If this is the case and the culture is
authoritative, then there is little fostering of innovation from these staff. They will
therefore put Amazon on their CV as a well-known and profitable business and move
on to other work. Without a participative and innovative team environment reliance
on the CEO will continue, with higher staff turnover and no succession planning. If
this is the case the future of Amazon depends solely on Jeff Bezos.

Reviewing HR strategy

Before we go on to discuss HR strategy it is important to explain the differ-
ent approaches that can be taken. There are two different HR strategy
philosophies — the Universalist and Contingency approaches.

The Universalist approach suggests that there are key HR practices that
are more effective than others. Pfeffer (1994) sets out 16 key practices, or
bundles of practices, that should be incorporated. A large number of these
relate to the Employee Relations strategy and include:

. job security;

. high wages;

. Incentive pay;

. employee ownership;

. information sharing;

. participation and empowerment;
. teamwork and cross-utilization;
. symbolic egalitarianism;

« 'Wwage compression.
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By making sure that employees feel that there is equality and a reduction in
formality and by ensuring that teamwork is encouraged by compressing
wages (and so reducing individual competition), Pfeffer (1994) argues that
these practices will improve competitive advantage. But the Universalist
approach to strategy imposes set practices and there is little interaction with
employees. Though it is a valuable list for us as HR professionals, it does not
take account of the other factors that influence HR strategy.

The Contingency approach has a closer link to business strategy, with the
ability to adjust HR practices in line with a range of different circumstances
rather than prescribing practices whatever the situation.

If we were to take the Universalist approach there would be little to
discuss in terms of the impact of corporate values, culture or company life-
cycles, as the practices that are suggested as the best to use do not alter.
There also would be little alignment of HR policy and no choice of practice.
Alternatively, with the Contingency approach different circumstances, such
as business strategy, lifecycle or type of business, will affect the type of prac-
tice chosen. We will now go on to discuss the circumstances that may affect
the choice of HR strategy.

Impact of company lifecycle on HR strategy

HR strategy may need to differ depending on the stage of ‘life’ an organiza-
tion has reached (Kochan and Barocci, 1985). These stages can be seen in
Figure 3.1.

START-UP STAGE

At the start-up stage HR practices may be limited. For the organization
survival is important. Time and effort is expended to recruit the talent and
the financial reward for such talented employees may be high. The organ-
ization needs to be as flexible as possible and often the business strategy is
emergent, rather than planned, as opportunities for business development
arise and are taken. In this working environment innovation skills are valued
and employees are encouraged to participate and be involved. Often the
team is very small and the structure and employment relationship informal
and individualistic in nature; formal policies are rare. However, it is at this
time that the core values and mission of the organization is established and
the founder of the organization may have an important role in creating the
environment and expectations for Employee Relations.
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FIGURE 3.1 Lifecycle of an organization
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This description of a prospective start-up organization may not be appro-
priate for all SMEs. It also suggests that in this high-risk participative
environment Employee Relations is similar in all small businesses, but in
reality the range of Employee Relations strategies is broad. Some small
newly formed organizations are autocratic, others very participative. Despite
this disparity in Employee Relations strategic approaches, most small organ-
izations lack resources and, therefore, will have an unexpressed Employee
Relations strategy which is informal and individualistic.

GROWTH STAGE

In the UK there are many SMEs; some of these will always remain small but
a proportion will be successful and grow. As the organization develops the
distance between the individual employee and management will grow. In
the beginning, the small team will have good communication as a result of
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the small networks required to pass on information. In the growth phase
communication is more difficult and employees can feel isolated from
adequate information: practices need formalizing, including communica-
tion. As a start-up there was little need (or time) for formal team meetings;
now there are department meetings and even written minutes.

It is as the organization grows that the need for HR becomes apparent —
often an existing employee widens their role to take on HR responsibilities
and eventually they become externally trained and set up a new HR depart-
ment. Alternatively trained HR professionals are recruited to take on this
role. Either situation can be difficult; for the existing member of the team
credibility is a challenge as they need to be viewed as an HR professional in
their new role. For a newly recruited HR professional to establish a new
department can be difficult as existing employees do not necessarily under-
stand the need. Both types of new HR professionals in a growth organization
can find they take an administrative expert role (Ulrich, 1997) and struggle
over time to gain consent for HR to contribute to its full potential. Initially
their role is to make HR practices and policies precise, transparent and writ-
ten, and to protect the company from Employment Tribunal claims. The
Employee Relations strategy can be one of the last parts of HR to become
formalized, particularly if the employment relationship remains individual-
istic in nature. However, gradually Employee Relations strategy becomes
more formal and there is a need to maintain stability, reduce conflict and
motivate employees.

The Employee Relations strategy chosen will differ with other factors
influencing the company. In some sectors, such as manufacturing, it may be
now that employees seek collective representation. It is usually not an actual
strategic decision made by management. It could be because of employees’
experience of collective representation whilst they have been working in
other companies or it may be common within the industry. As the organiza-
tion grows it is harder for the Managers to maintain a good employment
relationship with all employees, and employees could feel that the organiza-
tion does not value them and that they need to be represented by a union.

MATURITY STAGE

At the maturity stage control is very important. The need to control costs
results in restrictions in pay, and this may result in some employees leaving.
This is actually of benefit as some employee turnover is required to reduce
the need for redundancies. The Employee Relations strategy, whilst attempting
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as always to reduce conflict, also needs to increase productivity. This is in its
own way a method of cost reduction and there is increased pressure on the
pay—effort bargain. It is a balance as increased control and cost reduction
may cause increased conflict.

DECLINE STAGE

At the decline stage, redundancies and increased turnover of employees is
expected as the demand for the product or services of the organization
reduces. At this stage Employee Relations concentrates on reducing conflict
but redundancies inevitably are resisted by Trade Unions and there may be
some collective disputes as the state of the business becomes apparent to
employees. Jessops, the photographic retailer, went into administration in
March 2021, and Debenhams, the oldest retail firm in the UK, went into
administration in December 2020 (Centre for Retail Research, 2021).

Impact of corporate values and culture on HR strategy

Organizational culture is the shared assumptions that have been learnt by
the group to solve problems and are taught to new employees as the correct
ways to perceive, think and feel in relation to the problems (Schein, 1985).
It can be seen as the values, beliefs, behaviours and assumptions that employ-
ees within an organization possess.

If the behaviours, thoughts, feelings, values and beliefs that employees
will exhibit are those that reinforce and support the business strategy, then
the organization’s culture supports that strategy. However, when the strat-
egy needs to change, then cultural aspects need to adapt to ensure that the
strategy is supported. HR strategy may contribute to culture change through
the use of reward strategies to incentivize new desirable behaviour. It may be
that Employee Relations strategy changes to build in particular approaches
that are desired as part of the new HR strategy. Finally it is important to
ensure that the values that are demonstrated in the HR strategy are those
that the organization would endorse.

Aligning Employee Relations strategy

It is most practicable in today’s modern working environment to take a
contingency approach and to ensure that HR strategy is aligned with the
corporate and business strategies of the company. This enables all the
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policies and practices to focus on the key deliverables. Employee Relations
strategy originates from both the business strategy and HR strategies, and
should relate closely to other policies and practices. For example, a business
strategy that prizes innovation will require a Reward strategy that incentiv-
izes creativity and an Employee Relations strategy that provides open
communication and opportunities for true participation and involvement.

Three different Employee Relations practices are now discussed as
strategic choices.

Choices — employee representation and union recognition

In the past, employers have perceived the choice to be between individual
(non-union) or collective (union) representation. However, the employment
relationship cannot be effectively established and sustained through an
intermediary — even where union representation is available the company
will relate to the individual at particular times. As we have mentioned, in the
UK there has been a history of voluntarism; the freedom for employer and
employee to decide on how they are to carry out their relationship rather
than have Parliament enforce it through legislation.

Union representation can enable a consistent and endorsed message to be
passed to employees, which may benefit the organization: employees can
make their views known without being identified.

However, Trade Unions are not the sole method of collective representa-
tion. Employee forums, consultative committees and European Works
Councils are all available for organizations to use with or without resorting
to the use of union representation. Under the European Works Councils
Directive (No 2009/38) elected employees in MNCs have the right to be
informed and consulted about transnational issues, such as mergers and
cross-border restructuring.

As always, the selection made will depend on the circumstances, and in
particular the content of the corporate and business strategies — national
factors, including history and culture, social trends and employment legisla-
tion also affect that choice. For example, there is a clear decline in union
representation in the USA, with membership at 10.8 per cent in 2020
(National Bureau of Labor Statistics, 2020). As at 2020, there is strong
membership for Iceland (92.2 per cent), with reasonable membership in
Canada (27.2 per cent), Ireland (26.2 per cent) and the UK (23.5 per cent)
(OECD, 2021b). The high membership for Iceland is as a result of closed
shop clauses, where organizations only recruit union members. In Canada
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there is a degree of closed shop clause, variable by employer and province.
In the UK the closed shop clause has been illegal since 1990.

Choices — management of conflict and dispute resolution

When making a strategic choice on managing conflict an employer is
communicating its values to its employees. These choices show the value
placed on the employment relationship and justice for the employee. For
example, if an employer’s grievance procedure is fair, carried out by appro-
priately trained managers and with the opportunity to appeal, then this
communicates to employees that they will be listened to. This does not mean
that at each grievance the employer will always agree with the employee,
but that the employer takes the process seriously. An employer can made
strategic choices on how to manage both individual and collective griev-
ances, how to attempt to reduce conflict and how to manage conflict when
it extends beyond the bounds of the organization.

An organization has some little leeway over the grievance procedure as it
is governed by law. In fact it would possibly be illegal if an employer changed
the way it resolved individual conflict from using a grievance approach,
where grievances are heard and investigated, to a mediation approach where
both sides attempt to work through the problem without access to a griev-
ance procedure. Where an organization has influence is over the nuances of
the process, over how the grievance is carried out and with whom, rather
than the process itself. If the grievance was not resolved internally and the
employee makes an Employment Tribunal claim for constructive dismissal,
then the employer has more choices. Some employers make a strategic
choice to settle all Employment Tribunal claims to prevent high legal costs,
lengthy and time-consuming legal processes and any possible bad publicity.
However, this does communicate to employees (when this becomes known)
that the employer may be at fault and also to unscrupulous employees that
they have the ability to resign, claim constructive dismissal and make money
out of the Employment Tribunal claim. Others choose to make any decision
on settlement on a case-by-case basis, settling on legal advice, if the risk of
losing is too high or when they are seen to be at fault. For settlement agree-
ments see HR Fundamentals: Employment Law.

When it comes to collective grievances, the procedure by which griev-
ances are brought by the union on behalf of its members will have been
agreed by the organization as part of a collective agreement with the union.
This is an important grievance management process as for the employer it
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encourages the union to discuss grievances rather than decide to take
industrial action. If the grievance was not resolved internally both parties
will have written into the collective agreement the steps that are to be taken.
Often both parties will have to use a third party to resolve the conflict: in the
UK this is Acas. Employers usually choose for Acas to provide collective
conciliation but it also provides an arbitration service.

Finally employers do have some choice over any action they may take to
reduce the possibility of conflict. Employers are most concerned over
Employment Tribunal claims and may take steps to prevent claims by using
compromise agreements. Employers make a strategic choice for when and
with whom compromise agreements are used — some organizations will use
them with redundancies, to prevent claims and reduce any unfavourable
publicity over the redundancies by ensuring that the redundant employee
keeps silent about the redundancy and any payment. Other organizations
will only use compromise agreements for higher management. The choice of
using compromise or settlement agreements prepared by lawyers gives
employers peace of mind, but at a financial cost. Due to the nature of a
settlement agreement employees are unlikely to know much about the prac-
tice in their workplace, but they may see employees leaving without any
understanding of why. This makes for an uneasy and insecure workplace.

Choices - involvement and participation (EIP methods)

We have seen in Chapter 2 that communication can influence the perfor-
mance of employees and the organization but that the link between
participation and employee or organizational performance is less clear.
Therefore it benefits an employer to choose to communicate to employees.
An employer has to make an initial decision about the existence of EIP
methods, and then to take a further decision as to the extent to which these
will be offered. This decision may be influenced by employment history, legis-
lation and social attitudes. However, when it comes to participation measures,
the supply and demand of labour influences the choice of participation. If
there is a shortage of employees then employers need to attract labour, and
to do this they work towards being Employers of Choice. Having methods
by which employees have a voice and can participate can improve engage-
ment and so attract and retain employees in a difficult labour market.
However, if there is little demand for labour there is less need for organiza-
tions to spend both time and money on attracting and retaining employees,
and so employers may choose to limit the use of participation and involvement.
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During times of low labour demand, when either there is an economic crisis
affecting the labour market as a whole, or the organization is in the decline
stage of the lifecycle, it is more important for businesses to spend their
resources on survival and communicating to employees about redundancy
and job insecurity.

Conclusion

Whilst corporate strategy may be explicit, and communicated down to
employees, business strategy is not always clearly communicated. In fact not
all business strategy is deliberate and as a result of clear decision-making. In
fast-paced and start-up organizations, business strategies may emerge as
opportunities arise and circumstances change. In public sector organiza-
tions, business strategy is traditionally deliberate and therefore it is easier to
align Employee Relations strategy to this. In the private sector, even when
the business strategy is clearly communicated, we often do not plan ahead
and fail to co-ordinate the HR strategy to provide a coherent approach
across all the specialisms including Employee Relations. In this case unfor-
tunately a reactive and fire-fighting approach is taken to Employee Relations
with little consistency or rationale.

The CIPD professions map (2021a) refers to the need for Employee
Relations professionals to have responsibility for the development of an
employee relations strategy which positively impacts the business and the
way people work. This strategy will be aligned with other strategy and
monitored to assess impact.

The first few chapters have provided a broad basis on which to found our
knowledge of Employee Relations. We now move towards the practice of
Employee Relations, with the next chapter explaining how Employee
Relations works.

CASE STUDY
The national context for Employee Relations strategy

This case study reviews the impact of history, culture, politics and the market on
national Employee Relations strategy. We compare China and India, and their
approach to Employee Relations and in particular representation.
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China has its own socialist market economy, with the challenge of being a global
player whilst ensuring its own approach to state intervention. The opening up of
China’s economy, the influx of MNCs and increased competition both nationally and
globally can only be beneficial in the development of Employee Relations in
Chinese firms.

At first glance the employee relation framework of legislation and representation
could be viewed positively. The Labour Contract Law, the Mediation and Arbitration
of Labour Disputes Law, and the Employment Promotion Law, all enacted in 2008,
produce a framework of employment protection, and there is one main union, the All
China Federation of Trade Unions (ACFTU). However, the laws are not fully enforced
and it is argued that the ACFTU is an extension of the state (Taylor and Li, 2007) and
has been reluctant to defend labour rights (Brehm, 2017). Employment rights have
been protected to an extent by lawyers, but this has become more difficult since 2013
(Brehm, 2017). There is no right to strike or immunity if workers do so; despite this,
strikes continue. In 2010 a wave of strikes triggered by the Honda Nanhai strike
spread across China (Froissart et al, 2019). At the Honda Nanhai plant, wage
increases were negotiated but this model was isolated and not replicated elsewhere.

However, despite this challenging environment, there are emerging collective
bargaining models in China, which may be moving from rights-based negotiation
models to interest-based negotiation. In the Shenzhen pilot 2015, labour NGOs and
lawyers supported negotiations with employers, but were suppressed. The Pilot Zone
Union, PZU, faced a dispute in late November 2014 in a small Chinese electronics
factory of 253 employees with no union. Within two days the dispute was over, 38
people left the company with full wages but no compensation, 14 signed the
relocation contract under the company’s conditions and the rest of the workforce
received a bonus for not having gone on strike. This pilot zone showed how difficult
it is to break away from the party-state (Taylor and Li, 2007).

India also has three main statutes that support Labour Relations: the Trade
Unions Act 1926, the Industrial Employment (Standing Orders) Act 1946 and the
Industrial Disputes Act 1947. By the time that India became independent there was
already a strong basis of Trade Union representation and a growth of larger, more
complex organizations. In the 1980s the political environment changed as a result of
economic pressures, and Government intervention was reduced, with increased
competition and a focus on growth. This has reduced the role of the public sector as
an employer, and private sector employers have been less open to Trade Union
representation. Prior to independence, most employers were small, informal
organizations. History may have played its part in the development of the ‘informal’
or ‘unorganized’ economy, small businesses of 10 or fewer. However, this is
changing, with now only 15-20 per cent of GDP being informal (Patnaik and Pandey,
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2021). The shadow economy, which consists of illegal or unreported income and is
part of the informal economy, is difficult to measure, but even so this reduction of
the informal economy is promising. It means that there is likely to be more
employment protection and representation of employees in India.

The two descriptions show how a range of factors influence the development of
Employee Relations. In India and China, the history, political approach, and
social and cultural values have worked to form a legislation framework for
employment relations. Employee Relations has played out and continues to do so,
adapting to both national and local market forces, producing different types of
challenges for employers and employees in both environments — and an almost
unique employment relations strategic approach in every organization as a result.

However, Employee Relations in many organizations is reactive and lacks a
planned approach where it fits the business and HR strategy. This does not
get the best from Employee Relations. The questionnaire below provides an
opportunity for you to reflect on your own organization, your understanding
of its strategy and how Employee Relations fits into this.



ol

L

il

Tl

b

=

b

P )

L]

ol

L™

P )

ol

il

Tl

il

Tl

=

D

Tl

D

L

Tl

P )

)

P )

Tl

Tl

b

b

EMPLOYEE RELATIONS AND STRATEGY

DIAGNOSTIC QUESTIONNAIRE STRATEGY

Yes No

—

[ ]
[ ]

Has a corporate strategy been communicated widely?

Do you understand the corporate strategy?

Has the business strategy been communicated widely?
Do you understand the business strategy?

Is there an HR strategy?

Does it fit with the business strategy?

Does it fit with other operational strategies?

Do the different strategies match together?

O© o0 N o U M W N

Do the values of the HRM strategy match those of the business?
10 Does the ER strategy fit other HRM strategies?

[ LI LI
[T L L

Between 10 and 7 positive answers

Your organization has the ability to plan ahead and has a well-ordered
approach to strategy development. This may be because of the experience
of leadership in your organization, or the type of business that you operate
in. You also have a logical and strategic HRM department which has
prepared an HR strategy and has a proactive and strategic view of the role
HR plays.

Between 6 and 4 positive answers

Your organization provides a clear corporate and business strategy but this
is not always translated into HR strategy. Alternatively, you have an
operationally focused organization and HR department. However, to enable
the strategy to be realized these need to be developed further.

Between 4 and 2 positive answers

Your organization has a degree of strategy but may not communicate it
effectively. Alternatively, your HRM department has forward-thinking ideas
but is not always viewed strategically. The HRM department has difficulty
being included in planning strategy and so the parts of strategy are
distinct and not integrated effectively. Over time HR professionals

need to be viewed as more proactive and able to effectively

contribute to the business.
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PART TWO

In practice
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Employee Relations in practice

INTRODUCTION

HR is vital in the communication of the values of your organization - through the
policies and procedures it communicates to employees and management, through
the actions it shows are acceptable (and those that are not and will be subject

to discipline) and through how it treats people while attempting to do business
and to make a profit. In this chapter we will be looking at the methods that

HR professionals use to manage some of the key areas of Employee Relations.

We will:

. identify how an employer chooses effective EIP methods for their own
situation;
. suggest ways to improve downward communication;

. review the need for and the actual mechanism of discipline and grievance
procedures;

. discuss how collective bargaining and negotiation work:
- identify the procedure for union recognition;
— explain the process of industrial action;

- describe what you should expect when dealing with possible industrial
action.
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Involvement and participation

There are a full range of EIP types that could be used. An employer could:

communicate with employees using team briefs or in-house journals;
consult with employees at appraisals and by using suggestion schemes;

enable employees to participate in decision-making at team level using
quality circles or at company level using Employee Works Councils
(EWCs), Joint Consultative Committees (JCCs) or union representation;

use surveys to review different aspects of work and the work environ-
ment, eg management of a particular change process;

communicate with employees using team meetings and Town Hall
meetings;

apply social media for communication, eg Facebook team pages.

We have seen in Chapter 3 some of the choices made by employers in line

with business strategy. A further practical range of factors need to be taken

into account when deciding on what types of involvement and participation

should be undertaken, and these are shown in Figure 4.1.

FIGURE 4.1 Factors influencing the choice of EIP approach
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The employer’s choice of EIP approaches depends on the expectations of
society for voice — we mentioned in Chapter 1 how employees have become
more assertive, with higher expectations of having a voice and being listened
to. Employees with experience in certain industries are used to particular
practices in terms of voice. In the UK the public sector is strongly unionized
and collective voice is common. In the automotive sector with a few large
global companies, Employee Works Councils (EWCs) are also used. For
example, GKN, the British car and aerospace components manufacturer,
operates worldwide and uses an EWC (according to the EWC database,
Ewcdb, nd). The choice of approach also relies on the economic environ-
ment (and therefore the need for EIP) and the legal requirements.

Within the organization a primary influence will be the organization’s
culture and values, and influenced by this the expectations of the employees
through the psychological contract. When new Line Managers attempt to
bring new approaches to involvement and participation they often bring
their own past experience of what has worked well, without taking account
of the culture of the organization and the expectations of employees.

Downward communication

At times the HR department is involved in communication to individuals,
for example, by letter to inform an employee of a pay rise or to a candidate
informing them of success in a job application, or face to face to Line
Managers seeking advice. However, they also are responsible for communi-
cation to the whole company, be it by ensuring written details of job
vacancies are posted on the intranet or by supporting Managers to commu-
nicate details of redundancies or a take-over.

Whether individual or corporate communication there are some key
principles that should be carried out:

. identify the audience;

. recognize the needs of the audience;

. identify the message and media to be used;

. ensure a consistency of message if different media are used;

. ensure that the message that is communicated is consistent with organi-
zational values;

. identify the response or actions sought from the audience;
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. identify whether this is a one-off communication or a series of communi-
cations to different audiences;

. assess the effectiveness of the communication.

Let us examine this in a little more detail using two examples — a discipline
letter and a communication about a collective redundancy.

A letter inviting an employee to a discipline meeting needs to be jargon-
free. A relatively new employee, with little understanding of the business — one
with English as a second language or a young person new to the world of
work — will have different needs to a Senior Manager. A discipline letter has
legal standing and it is important that assumptions are not made about the
understanding. If there is any danger of the letter not being clearly under-
stood we should arrange for their Line Manager or Trade Union
representative to go through it with them. The employee receiving the letter
will need to have:

. information on the reason for the disciplinary meeting and any accusa-
tion (so that the employee is able to effectively put together a defence and
can answer the case with any available evidence);

. details of their right to be accompanied;

. information on the date of the meeting.

It is wise to use a traditional medium (eg post) with a message that this is a
serious accusation, and an explanation of the possible consequences. If the
employee needs to reply to state that they will attend or to rearrange, then
it is important to identify the timeframe for this. This letter will be referred
to during the meeting and a further letter will be prepared afterwards, with
details of the results of the meeting and any sanction decided on (if appro-
priate). The reason for the disciplinary action and any accusation needs to
be consistent in both letters.

The information about collective redundancy may comprise a wider audi-
ence, including;:

. individuals at risk of redundancy;

. those who are part of the team;

. customers and suppliers and potential customers and suppliers (particu-
larly if the local press is involved); and

. the local community.
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For HR the communication will concentrate on employees, both those
immediately involved in the redundancy and those that could remain with
the employer afterwards, but details of the communication may get to the
press — and others within the company may be involved in managing press
enquiries.

We recognize the challenge of such a difficult communication, and in
some respects we cannot meet the need of all employees to know that they
are not the ones that have been selected. But all employees need to know
that they will be treated fairly and legally, whether selected for redundancy
or not, and that they are valued by the employer, and where possible the
employer will try to retain them or support them to move to another job. It
might be that the message is ‘we will do our best by you within the bounda-
ries of what the business needs’ and this needs to be communicated through
team meetings, individual consultations and by letter.

As the “at risk of redundancy’ letter has different information to pass on,
all with legal consequences, it may be difficult to retain the consistency of the
overall message of the communication — that ‘we are doing the best that we
can within the boundaries of business need’. The aim of the letter is to ensure
that individually employees know their rights, and this will also have been
covered during the team briefing, and at individual consultation meetings.
The response required from employees is that they seek as much information
and support as they need going forward in this process. Some employers
may provide additional support, though this may depend on the number of
employees being made redundant and the values of the organization.

Assessing the effectiveness of the communication is difficult, but it may
be measured in the number of enquiries seeking further information if the
communication strategy was not clear, or the number of grievances and
Employment Tribunal claims. In this case the communication is consistent
with an emotional response and so it is difficult to measure the effectiveness
of the communication in light of this. It may be that in measuring ‘collateral
damage’, staff retention over the next year may be a more accurate measure.

Conflict - individual dispute resolution

We now go on to assess the need for individual dispute resolution methods
and how to manage these disputes. Individual dispute resolution could in
reality just refer to grievance procedures but it seems reasonable to take this
opportunity to deal with disputes with employees by the employer (covered
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by discipline and ultimately dismissal) as well as disputes by grievance
(covered by grievance and ultimately resignation and a claim of constructive
dismissal).

The CIPD professions map (2021a) refers to the need for Employee
Relations professionals to encourage constructive and honest conversations
between managers and employees, coaching senior managers and advising the
organization on appropriate conflict management approaches.

Grievance procedures

THE NEED FOR GRIEVANCE PROCEDURES

In Chapter 1, we discussed the imbalance of power in the employment rela-
tionship and the need for the employee to have the opportunity to voice
complaints and to believe that they will be treated fairly. One method of
employee voice is the grievance — grievances are ‘concerns, problems and
complaints that employees raise with their employers’ (Acas, 2015). So the
grievance procedure can be viewed as a formal tool for employee voice,
where, for example, employees may voice problems with other employees or
their manager. Often poor management or poor communication between
managers and employees can be an issue that becomes a formal grievance.
Other causes include bullying or harassment, lack of flexibility (on either
side), rules or treatment which are unfair, unfavourable working conditions
or workloads, or differences in pay or pay grades. A grievance is an oppor-
tunity to investigate fairly and to resolve issues. A resolution of a grievance
ensure a better relationship in the workplace, building morale and improv-
ing goodwill, rather than allowing an issue to fester, affecting team morale
and attendance. It can help individuals understand the reasons behind
management actions, and may break down resentment or resistance to
change. It retains skilled staff and prevents litigation and associated reputa-
tional damage.

In the UK there is no legal statute that enforces grievance procedures.
However, Acas has produced a Code of Practice which employers are expected
to follow. Failure to follow the Code of Practice is taken into account by an
Employment Tribunal if there is a claim against the company, but failure to
follow the Code is not illegal in itself. If a tribunal claim fails, an employer
may find that their compensation payment to the claimant is up to 25 per cent
higher due to not following the Code of Practice.

This does not mean we can advise employers that they have no legal
requirement to have a grievance procedure as case law has determined that
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employers have the implied duty to provide a procedure to resolve disputes.
In W A Gould (Pearmak) Ltd v McConnell and anor [1995] IRLR 516, the
claimant had no clear process to make a formal grievance and there was no
prospect of their complaint being resolved. Despite this, the Employment
Tribunal agreed that they were right to resign and claim constructive dismissal.

THE GRIEVANCE PROCESS

It is important to note that failure to seriously consider a grievance could be
grounds for constructive dismissal as in Bracebridge Engineering Ltd v
Darby [1990] IRLR 3 EAT.

As Figure 4.2 suggests, employees should first attempt to resolve any
grievance informally with their Line Manager, who will need to use their
judgement as to whether this should be recorded. Employees often come to
their Line Manager with requests, problems and complaints, many of which
are inconsequential and quickly resolved. Others are more complex, serious
or, despite the Line Manager’s intervention, cannot be resolved; in these
cases the Line Manager should make a record of the conversation and
suggest to the employee that they make a formal grievance. As always any
record of conversations should be dated and counter-signed by the employee.

However, complications arise in informal resolution of grievances with
the Line Manager when the complaint involves this actual Line Manager. In
these circumstances the grievance procedure should provide an alternative
Manager for the employee, but in small organizations this may be difficult.

FIGURE 4.2 The grievance procedure
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SOURCE Adapted from Acas (2017)
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The Code of Practice sets out the steps of the procedure as follows:

« let the employer know the nature of the grievance;

. hold a meeting with the employee to discuss the grievance;
. allow the employee to be accompanied at the meeting;

. decide on appropriate action;

. allow the employee to take the grievance further if not resolved.

MAKING THE GRIEVANCE FORMAL

To make a formal grievance the employee will put the complaint in writing
so that the employer is aware of the main issues. We may need to interpret
a resignation letter as a grievance and provide the resigning employee with
the right to pursue their grievance. We may also find that employees contact
us with informal questions to support a claim of discrimination. Prior to this
they would have sent a statutory discrimination questionnaire but these
have been abolished to reduce the burden on employers. There is no statu-
tory requirement to respond to these questions but failure to do so will be
taken into account at an Employment Tribunal. The informal questions may
be the first an employer knows of a complaint of discrimination by an
employee and should be seen as a grievance letter.

When the employer receives details of the grievance in writing, the
employer will invite the employee by letter to a meeting, where the employee
will give further details of the grievance. The letter will inform the employee
that they have the right to be accompanied by a companion (s10, Employment
Relations Act 1999). The letter should be sent without delay and the
subsequent meeting should be arranged as soon as is possible, usually within
five working days. This ensures that the employee feels that the employer is
taking the issue seriously.

THE MEETING
The Manager hearing the grievance will prepare by reading the letter,
identifying if a similar grievance has been made by other employees and
ensuring that the need for an interpreter or any reasonable adjustments are
made if the employee is disabled, so that they can express their complaint
without difficulty.

The first meeting enables the employee to explain the grievance and what
they would like done to resolve the issue. The meeting will be held in a private
office where the employee can speak freely without fear of interruption or



EMPLOYEE RELATIONS IN PRACTICE

being overheard. During the meeting the issues need to be examined, and it
may be that by open discussion the issue may be resolved. For more complex
issues the meeting may need to be adjourned to allow an investigation to be
carried out. The companion can play a role in explaining issues on behalf of
the employee. They may make the employee’s case or summarize it or confer
with the employee but cannot answer questions on behalf of the employee or
prevent the employer from explaining the company’s position.

The issue of a companion at grievance meetings has been problematic.
Firstly, the companion can be a fellow colleague or a Trade Union representa-
tive (s10(3), Employment Relations Act 1999). (Employees do not have the
right to legal representation at grievance meetings.) Secondly, employees have
a right to a companion for grievances that involve a duty that the employer
has to the employee, eg a duty of care. However, if the grievance does not have
a duty covered by either case law or statute, then there is no legal requirement
for a companion (Acas, 2015). In practice this may be a difficult issue for the
HR professional to determine and it is a wise choice to allow a companion to
attend any grievance. In fact this allows for grievances that develop in the
meeting to cover more than was initially laid out in the grievance letter. Finally,
companions have the right to protection against detriment or dismissal. This
means that a person acting as a companion as part of a grievance cannot be
disadvantaged or dismissed because of their involvement in the grievance.
This protection means that fellow employees can provide support for others
to voice a complaint without fearing any negative consequences.

Once all relevant details have been taken the employer will close the
meeting and decide on an appropriate action. This may be to investigate
further, in which case the employer will put this in writing to the employee.
It may be that a decision on the grievance is made, and the employer will
also put this in writing to the employee, with details of the appeals process
so that the employee can access this if they wish to take the issue further.

THE APPEAL

The appeal should be held as soon as possible with another more senior
Manager. The invitation to the appeal should be in writing, with a reminder
that they still have the right to be accompanied. The purpose of the appeal is:

. to determine whether the grievance process has been followed fairly;

. to assess whether any new evidence has become available and make appro-
priate decisions in light of any new evidence;

. to determine whether the decision is inherently unfair.
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It may be that again further investigation is required before a final decision
is given, in writing. The decision at the end of the appeal is final.

CONSTRUCTIVE DISMISSAL

At this stage we must briefly explain constructive dismissal, as many claims
can be resolved at an early stage if the company deals effectively with a
grievance.

In Western Excavating (ECC) Ltd v Sharp [1978] IRLR 27 the Court of
Appeal described constructive dismissal as ‘a significant breach going to the
root of the contract of employment’. The claim of constructive dismissal can
be made if there is a fundamental breach of the employment contract by the
employer. For example, if an employer does not protect the employee from
the retaliation of a Manager after a grievance has been brought, does not
pay wages or makes an employee work in a dangerous environment without
adequate protection. These may breach the implied trust and confidence an
employee should be able to have in the employer. The employee will need to
resign without delay to show that the breach has not been accepted and then
make a claim for unfair constructive dismissal at an Employment Tribunal.

The employee must be able to show that:

. there has been a breach to the contract (or there was an anticipated action
which would breach the contract — anticipatory breach);

. it is a fundamental (repudiatory) breach;
. they resigned as a result of the breach, at least in part; and

. they have not delayed in resigning.

Whilst the employee is protected in circumstances of fundamental breaches
there are also situations when an employee experiences a series of acts in
which the last one is the last straw. According to the Court of Appeal in
London Borough of Waltham Forest v Omilaju [2004] EWCA Civ 1493,
the last straw may be a reasonable and justifiable act (in this case not paying
the claimant for a day when he attended an Employment Tribunal for a
claim he had against them). However, in most cases the last straw is a more
extreme action by the employer which is not reasonable.

The case study below provides an example of a case that went to Employ-
ment Tribunal and Employment Appeal Tribunal and illustrates constructive
dismissal.
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CASE STUDY
Employment Law on grievance

In the case below the organization applies its grievance policy consistently, but in
doing so omits to manage a complaint concerning bias. Many HR Professionals will
believe that by being consistent an employer is being fair - however, each case
should be managed on its merit.

In Watson v The University of Strathclyde (2011) IRLR 458, the claimant was a
publishing officer, who had worked for the employer since 1985. Her immediate
Manager was recruited in 2004. The claimant found her Manager’s behaviour
aggressive, unprofessional, intimidating and threatening and in 2006 made a
grievance. This grievance was not upheld and she appealed. On the appeal panel
was the Secretary of the University who had been responsible for supporting the
claimant’s Manager after an airgun incident for which the Manager had been
convicted. The claimant requested that the Secretary should not be part of the
panel. The University considered the request but refused to change the panel. The
appeal failed.

The claimant resigned and claimed constructive dismissal. This was heard by the
Glasgow Employment Tribunal and she failed in her claim, as it concluded that the
Secretary would normally have participated in the appeal panel. However, the
Employment Appeal Tribunal (EAT) reviewed the case and suggested that the
Employment Tribunal had erred in its decision. It decided that the University had
failed in its duty of implied trust and confidence by including a member of the panel
that the claimant viewed as biased towards her Line Manager.

The EAT had based its decision on a previous case, Porter v Magill (2002 2 AC 357),
in which it was determined that any panel needs to be free from actual and apparent
bias. The University was large enough to reconvene a panel for the appeal without
difficulty. It was thought that any reasonable employer would consider the
perception of justice in the appeal process and the perception of bias held by the
claimant was enough for her to claim a fundamental breach to the duty of trust and
confidence, and to successfully claim constructive dismissal.

In the final case, Brito-Babapulle v Ealing Hospital NHS Trust UKEAT/0358/12/BA,
the claimant, an LGV driver, raised a grievance that included health and safety
concerns, lack of training and poor treatment by his deputy transport manager. This
grievance was held by the regional manager who also heard the appeal, which was
also was rejected. He resigned, claiming constructive dismissal. This case went to
EAT but eventually the claimant won. This case reminds employers to follow their
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policies and procedures (failure to do so may be a contractual breach, as in this
case). Employers should also have an independent person to hear the appeal. It is
wise to have policies and procedures that are non-contractual so that changes could
be made without needing to consult the employee.

Discipline procedures

THE NEED FOR DISCIPLINE PROCEDURES

The parties in an employment relationship have mutual obligations, and if
the employee breaks their part of the obligation then the employer can use
the discipline procedure. This can be uncomfortable for some Line Managers,
who dislike having to confront their staff and others may feel that the disci-
pline procedure is an excessively bureaucratic and blunt tool to use. Finally
some Managers may be concerned about the legal implications of using the
discipline procedure, particularly if it leads to dismissal. For whatever reason
Line Managers may choose to ignore the problem. To disregard these prob-
lems undermines the authority and leadership of the individual Manager
and the effectiveness of the business.

The consistent use of the discipline procedure enables the business to
communicate to the employee what is acceptable and unacceptable behav-
iour or performance. This can provide the opportunity for employees to
change and it can be argued that without this the procedure is unjust. Finally,
if you follow the discipline procedure it protects the company as it shows
that the company’s decisions are measured and reasonable and that the
process has been fair.

The Employment Rights Act (1996) s96 provides for employees to be
dismissed for a range of reasons, which include conduct or capability.
Though at the first incident or indication of a problem the employer is
usually not thinking in terms of dismissal, it is important to identify whether
the issue is one of conduct or capability as they are treated differently from
the outset. There is a logical reason for the difference — if it is misconduct the
employee has a responsibility to change their behaviour; if it is capability
due to poor performance the employee may need support and training to
improve, and if it is capability due to sickness a different approach is needed
altogether.

Usually the discipline procedure deals with misconduct and capability due
to poor performance. Misconduct is ‘when an employee’s inappropriate
behaviour or action breaks workplace rules’ (Acas 2021a). Issues of misconduct
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include, for example, the use of abusive language, the use of drugs, disobedi-
ence or dishonesty. However, other policies such as those covering the use of
alcohol and drugs or the internet policy will also need to be referred to.
Absence is a more difficult issue as it is important to determine whether this is
absence due to misconduct, for example, time-keeping or being absent with-
out leave, or whether this is due to sickness, for which the capability policy
should be used. (The issue of sickness absence is dealt with in detail in HR
Fundamentals: Employment Law.)

The Employment Rights Act (1996) s1 puts an obligation on the employer
to provide a statement of particulars, and in this should be included details
of the discipline rules or where to find them. This ensures transparency and
helps the employee understand that they are subject to these rules.

THE CONCEPTS BEHIND THE PROCESS

Many Line Managers become concerned about the discipline procedure.
They see it as a series of complicated steps that they need to follow and if
they fail to take these convoluted steps they will face an Employment
Tribunal. In fact the principles behind the process make it far easier to
understand — it needs to be fair. To ensure that requirements for procedural
justice are met:

. the process needs to be transparent and timely;

. those Managers that play a role should be trained;

. a thorough investigation must be carried out;

. employees need to have the time to prepare their case;

. employees should see any evidence against them, including witness
statements;

. employees need the opportunity to have someone with them;

. if the employee or person accompanying them cannot attend, then it is
reasonable to reconvene at another time;

. there should be a right to appeal.

As always there is a need to make some judgements over the extent of the
above factors. For example, Managers need some but not extensive training,
investigation needs to determine the facts, but not be excessively long, and
if the employee repeatedly cannot attend then it is reasonable for the meet-
ing to be held in their absence. Employers need to make reasonable choices
but to keep in mind the need for a fair procedure and a fair hearing.
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THE DISCIPLINE PROCESS - MISCONDUCT

As we know, and the flowchart in Figure 4.3 explains, the first step in a
disciplinary is to deal with the issue informally. The employee may, for exam-
ple, turn up late for work and may need a quick word to determine whether
there is a problem that needs resolving, to prevent continuing lateness and
ensure that the employee is fully aware of the employer’s expectations. This
informal word is important as it may be that, for example, the employee will
tell the Line Manager of family or caring difficulties which may lead the Line
Manager to suggest making different arrangements or to recommend that
the employee makes a request for flexible working.

It is important that an informal conversation does not turn into formal
action with, for example, set time limits for improvement. If the meeting has
had a degree of formality an Employment Tribunal may view the meeting as
a part of the formal process, and as such it is likely that the employee was not
given the right to be accompanied. This happened in London Underground v
Ferenc-Batchelor and Harding v London Underground Ltd (2003) ICR 656,

FIGURE 4.3 The discipline process adapted from Acas (2017)
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EAT. Ms Ferenc-Batchelor drove her train through a red light and, though
not given an oral warning, participated in a meeting which was adjourned for
investigation. In her case the offence was sufficiently serious to go on to
London Underground’s formal discipline procedure. In the case of Mr
Harding, who had repeated absence, he participated in a meeting and was
given an oral warning, and notified in writing of this. For Mr Harding the
informal warning remained on file for 12 months. Both of these cases were
heard together by the EAT, which decided that these informal oral warnings
were in fact part of the formal procedure and that London Underground Ltd
had not given the two employees the right to be accompanied.

Though Line Managers have some discretion as to when the misconduct
needs to be made formal, the HR professional should be aware that it is also
important that there is a consistency in approach to misconduct throughout
the organization and that rules are clear to all employees. If there are a vari-
ety of different practices it may be possible for employees to argue that they
were unaware that the conduct was not allowed, or to question why others
were allowed to do something that they are being disciplined for. The EAT
argued for clarity of rules in the case of Denco v Joinson [1991] ICR 172,
IRLR 63 when a Trade Union representative used another employee’s pass-
word to gain access to parts of the company’s system that he did not have
access to. In this case the EAT stated that, despite the obvious nature of some
rules, it would be sensible to state in writing that interfering with computers
would carry serious consequences. Though the employee lost this case it
remains wise to enforce a consistent and transparent approach to rules.

MAKING THE MISCONDUCT DISCIPLINE FORMAL

Firstly it is important to note that the formal process provides for a number
of warnings. Acas suggests a three-step approach of first formal warning,
written warning and dismissal (Acas, 2017), but the employer is free, within
reason, to make its own choice on the number of stages.

Secondly the formal procedure can be accessed at any stage, and this is a
matter of judgement for the Manager, with advice from the HR profes-
sional. It may be that the employee’s action is minimal but repeated and a
first formal warning is appropriate. Alternatively the gravity of the employ-
ee’s action, for example, insubordination, warrants the process starting at a
final written warning or even with the possible sanction of dismissal.

If after the informal warning the misconduct is repeated or a new
misconduct occurs that warrants a formal approach then the employer
should investigate to discover the facts. As always the HR professional will
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allocate a Manager with some experience of investigation, to the task and
support them to investigate appropriately. Failure to carry out reasonable
and impartial investigation will make any resulting dismissal unfair (British
Homes Stores v Burchell (1980) ICR 303, EAT), and will also not have
complied with the Acas Code of Practice.

Once the investigation is completed, if disciplinary action is needed then
the employee should be notified in writing and this is the responsibility of
the HR professional. The letter will state what is alleged, the possible
consequences of the action, and give enough information for the employee
to prepare their case. The employee will be given information on the venue
and time of the meeting and will be reminded of the right to be accompanied
by a colleague or Trade Union representative.

To prepare their case fully they will need to know the full allegations
made against them. For example, in Hotson v Wisbech Conservative Club
(1984) ICT 859 EAT, the employee, a barmaid, was said to have been
accused of inefficiency in managing bar takings when in fact she was accused
of dishonesty. She was unable to dispute the allegation of dishonesty as she
thought she was being accused of inefficiency. When dismissed she claimed
and won her case of unfair dismissal.

THE MEETING
The HR professional will have advised management on who could carry out
the meeting but the Manager taking the discipline meeting will, if possible,
be different to the one that carried out the investigation. Prior to the meeting
the Manager holding the disciplinary will have read through the investiga-
tion report, any attached evidence and read any papers that the employee
has presented. Thought should have been given as to whether the employee
or their companion needs any reasonable adjustments to normal proceed-
ings, such as an interpreter or ground-floor access. The HR professional will
be responsible for taking notes during the meeting and advising the Manager
during the decision-making.

During the meeting the Manager will discuss the allegation, giving the
employee the opportunity to state their case. The Code of Practice explains
that the following steps should be followed during the meeting:

. The employer should explain the allegation and go through the evidence.

. The employee should be allowed to reply and answer allegations.

. The employee and employer may ask questions, present evidence or
question evidence from witnesses’ statements.
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. The employee may call witnesses but the employer needs advance notice
of any witnesses that will attend.

. The discussion then is summed up before the employer adjourns to make
a decision.

Whilst the decision depends on the facts, the level of sanction is a matter of
judgement. The following need to be taken into account:

. the circumstance of the situation;
. the sanction given for similar action in the past;
. any current warnings;

. the reasonableness of any sanction given.

Following the meeting the HR professional will send the employee a letter
informing them of the decision and this will include the nature of the miscon-
duct, the change in behaviour required, the right of appeal and the fact that
a further offence may result in further sanctions. If the sanction is a warning
then this will remain on file for a defined number of months and will cease
to be live once this period has passed. The case law on expired warning is not
clear and may lead HR professionals to err on the side of caution and disre-
gard spent warnings, as Diosynth Ltd v Thomson, Court of Session (Inner
House) (2006) IRLR 284 suggests. However, in the case of Airbus UK Lid v
Webb, Court of Appeal (2008) EWCA Civ 49 and Stratford v Auto Trail VR
Ltd UKEAT/0116/16, where the circumstances were unusual, it was accept-
able to take expired warnings into account. For example, Stratford had 17
expired warnings. However, it is wise not to take them into account, as it
will be rarely fair.

THE APPEAL

If an employee requests an appeal, it should be held as soon as is reasonable
by a Manager who has not been involved in the previous hearings. If any
additional evidence has come to light then the case should be reheard, with
all the evidence being reviewed. Alternatively the Manager will need to
review the process to ensure that it was carried out fairly. Whatever the
approach, employees should inform the employer of the grounds for the
appeal so that this can be investigated further. Grounds may include addi-
tional evidence but also the harshness of the sanction, procedural unfairness
or lack of impartiality of the disciplining Manager. The Manager will prepare
for the meeting in detail as before. The situation may be more complex with
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the further information provided, or may be focused on one area, depending
on the grounds of the appeal.

Few employees go through a discipline meeting and even fewer an appeal
meeting, and it is important that the Manager explain the purpose of the
meeting to the employee, along with the process it will take, the scope of the
meeting and any subsequent decisions. Apart from this the meeting, decision
and letter are very similar to that of the discipline meeting.

GROSS MISCONDUCT

Whilst Managers may feel more comfortable having had experience of disci-
pline meetings, even competent Managers may not feel comfortable dealing
with gross misconduct issues, unless the situation is very clear. They know
that mistakes over gross misconduct may lead them to an Employment
Tribunal. Examples of actions of gross misconduct will have been listed in
the discipline procedure.

Gross misconduct should be dealt with in the same fair and equitable
manner as other discipline meetings and decisions. Employment Tribunals,
when determining unfair dismissal claims, use the case of British Home
Stores v Burchell (1980) ICR 303, EAT, in which the EAT made some help-
ful statements. This case states that the employer needs to ensure that they
have a genuine belief, based on reasonable grounds after reasonable investi-
gation, that the employee did carry out the alleged action. This means that
adequate investigation must be carried out, and it may be necessary to
suspend the employee — either for the safety of the accused employee, for the
security of witnesses or to prevent any further action. The reason for
dismissal must be clear to the employer and employee and not a pretext and
that when looking at the evidence available to the disciplining Manager,
there are reasonable grounds for believing that the employee did carry out
the misconduct.

A list of offences which could be viewed as misconduct is given in the
Acas Code (2015), but recent cases such as Adeshina v St George’s University
Hospitals NHS Foundation Trust & Ors [2017] EWCA Civ 257 have
provided a wider view of gross misconduct. Adeshina, a manager, refused to
lead or participate in a change management programme and was dismissed
for resisting change and behaving unprofessionally at a meeting.

THE DISCIPLINE PROCESS - POOR PERFORMANCE
The first step is to determine whether the poor performance is due to lazi-
ness and deliberate lack of willingness or a real inability to complete the task
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to the standard required. Capability is ‘about an employee’s ability to do
their job. Usually it’s a capability issue if the employee has no control over
it’ (Acas, 2021b). This is an important judgement as it is as wrong to take a
struggling employee and discipline them for laziness as it is to take a lazy
employee and provide them with training. One makes a possibly loyal but
weak employee resentful and the other undermines the authority of the
Manager. The HR professional could act as a useful tool here to support the
Line Manager to determine which of the two approaches should be taken
and it may be that investigation of the situation may provide evidence that
will advise their decision.

Once it is decided that it is truly an issue of poor performance and a thor-
ough investigation has been carried out, then a letter will be composed by
the HR professional providing details of the poor performance, what the
possible sanction might be, that they will have the opportunity to state their
case and that they have the right to be accompanied by a colleague or Trade
Union representative. The meeting will be held in the same manner as with
the discipline meeting but it is the actions following the decision in which
capacity differs from conduct. The HR professional will inform the employee
of the decision in writing, as an ‘improvement note’ which details:

. the performance problem;

. the improvement that is required;

. the timescale this improvement should be achieved in;
. the support that will be offered;

. the review date.

In this case it is imperative that the support agreed between employee and
employer takes place as agreed. Without adequate support it would render
any further action, including dismissal, unfair. It may be that the employee,
without the appropriate training, cannot achieve the standard required and
so impacts negatively on the business performance. They cannot legally be
dismissed until the support required has been given. If the training is given
and despite all reasonable support the employee still is unable to achieve the
required standard, then it may be necessary to take further action.

When we are managing poor performance we should consider whether
there may be any undisclosed disability. It may be that the standard is not
being reached because adequate assistance has not been given to someone
with a disability. It may be by changing the process in small ways, by using
special aids and adaptations, by supporting others in the team in their
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understanding of disability, that the employee may be able to reach the
standard required.

If an employer dismisses for poor performance they must be able to show
that the principal reason for dismissal was poor performance, otherwise the
dismissal will be shown to be unfair.

The checklist in Table 4.1 provides some direction for HR professionals
preparing a discipline procedure. In this case conduct and capability (poor
performance) are covered together.

TABLE 4.1 Checklist for a Discipline Procedure

1 Is the Discipline Procedure in writing? Yes/No

2 Have employees been given the Discipline Procedure or been notified of Yes/No
where it can be found?

3 Is there access to policies that mention what is expected on timekeeping, Yes/No
absence, alcohol and drug use, conduct, telephone and internet use?

4 Does the policy explain that all issues will be investigated and that no Yes/No
discipline will be carried out until it has been fully investigated?

5 Does it detail examples of gross misconduct? Yes/No

6 Does the policy state that employees will be invited in writing to a meeting ~ Yes/No
and that the letter will explain:

. whatis alleged;
. what the possible sanction might be;
. that they will have the opportunity to state their case;

. that they have the right to be accompanied by a colleague or Trade Union
representative?

7 Does it give details of the first warning and final written warning? Yes/No
8 Does the policy explain that warnings will be in writing? Yes/No
9 For conduct, does it explain that warnings will give details of: Yes/No

« the nature of the misconduct;
. the change in behaviour required;
. theright of appeal;
. the fact that a further offence may result in a written warning?
10 For performance, does it explain that warnings will give details of: Yes/No
. the problem;
. the standard of performance required;
. the timescale;
« any help that will be given?

(continued)



EMPLOYEE RELATIONS IN PRACTICE

TABLE 4.1 (Continued)

11 Does the policy explain the length of time the warning will be on record? Yes/No

12 Does it explain that the dismissal meeting will be held by a Senior Manager? Yes/No

13 Does it explain that if dismissal is upheld the employee will be notified in Yes/No
writing?
14 For dismissal, does the policy make it clear that the letter will explain: Yes/No

« the reason for the dismissal;
. the date that employment will be terminated;
. the right of appeal?
15 Does the policy give a time limit for appealing a decision? Yes/No
16 Does it state that a Senior Manager will hear the appeal and that the Yes/No
decision is final?
17 Does the policy explain that for gross misconduct the employee may be Yes/No
suspended on full pay whilst an investigation is carried out?
18 Does it explain that if dismissed for gross misconduct they will be informed  Yes/No
in writing that they are to be summarily dismissed without notice or
payment in lieu of notice?
19 s there a training need for the skills required below: Yes/No
. active listening;
« questioning;
. investigation;
. interviewing;
. note-taking;
. Minimizing bias?

The case study ‘Employment law on poor performance’ gives three exam-
ples of cases of capability which can help us to see how we could improve
our own practice.

CASE STUDY
Employment Law on poor performance

The following cases will look at some particular issues surrounding capability.

The first case stresses the need to give the employee the opportunity to improve.
In many cases Line Managers, when they decide to make the issue formal, want a
swift process. However, justice requires the opportunity to improve. In Mansfield
Hosiery Mills Ltd v Bromley EAT (1977) IRLR 301, a precedent-setting case, the claimant
was a boiler service fitter and though the job advertisement had stated that training
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would be given, it wasn’t. He did well and was promoted but when there were
complaints about his lack of enthusiasm he was warned once orally and once in
writing. Eventually things came to a head and he was dismissed. The claimant won
the case because he was not given the opportunity to improve — the employer
should have given the employee a clear explanation of the standard he needed to
reach, what behaviour constituted improvement and the timescale for this
improvement.

The case of Davidson v Kent Meters Ltd (1975) IRLR 145 reinforces this in that it
enforces the requirement to warn employees of the need for improvement. In this
case an assembler fitted 471 faulty parts out of 500 but was not warned in writing
that their job was at risk (or given the right to appeal). This shows that it is a fair
procedure that is important; in this case the fitter claimed that her supervisor had
instructed her wrongly.

The final case refers to an unusual situation where poor performance becomes
apparent over time. In Miller v Executor of John C Graham (1978) IRLR 309, it was
shown that a series of insignificant incidents may demonstrate that an employee is
not capable of conducting their job. The claimant was a farm manager, and after a
number of small incidents he was given a warning. He improved, but after further
deterioration he was dismissed. He failed at his claim for unfair dismissal, with the
case showing that even a series of unimportant failings in performance might result
in the need for significant intervention, requiring dismissal if no improvement is
made. However, an employee must be given the opportunity to improve.

Redundancy

In Chapter 1 we defined redundancy. In this book we will look at the role of
the union in redundancy and collective consultation, but more detailed discus-
sion of redundancy can be found in HR Fundamentals: Employment Law.

If there are a number of redundancies then the employer will need to
consult with the Trade Union representatives. Section 188 of the Trade
Union and Labour Relations (Consolidation) Act 1992 describes the mini-
mum periods of consultation as being:

When the employer plans to dismiss 100 or more employees they need to
collectively consult for at least 45 days before the first dismissal. If they are to
dismiss 20-99 people they must consult for 30 days before the first dismissal.
For redundancies of 19 and under, the consultation is not set in days, but should

be meaningful.
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Collective consultation is undertaken with the aim of reaching an agreement
with the representatives and the employer should disclose in writing the
following (s188(4)):

. the reasons for the proposals;

. the numbers and descriptions of employees whom it is proposed to
dismiss as redundant;

. the total number of employees of any such description employed by the
employer at the establishment in question;

. the proposed method of selecting the employees who may be dismissed;

. the proposed method of carrying out the dismissals, with due regard to
any agreed procedure, including the period over which the dismissals are
to take effect;

. the proposed method of calculating the amount of any redundancy
payments to be made to employees who may be dismissed.

If there is no recognized Trade Union, then employers will need to consult
with elected employee representatives. This means that usually they will
need to arrange for a fair election of representatives, determine the number
of representatives and enable affected employees to vote in secret for who
they wish to represent them.

Where there is no collective redundancy, there is no legislative duty to
consult Trade Union representatives (but the contract needs to be checked to
ensure that there is no contractual obligation). However, employers, usually
the Line Manager as the employer’s representative, must consult with indi-
vidual employees and should be able to show that the employee has had an
opportunity to discuss the reasons for the redundancy, the pool for selection,
the criteria and any alternative employment.

Selection for redundancy

Employers are required to have consulted employees or their representatives
about the selection criteria and selection pool. Identifying the selection pool
is an important step as it includes (and excludes) individuals from the
process. An employer will include all those employees carrying out the
particular work that is being reduced in a particular department or location,
and may also include subordinate roles if there is similarity.
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Employers can choose to interview employees for the remaining jobs.
Alternatively they can use selection criteria to select employees from the
pool. The selection criteria are those factors which an employer will take
into account to support them to make their decision on whom to select for
redundancy. Each redundancy situation may be different, but it is important
that the criteria are measurable and do not rely on subjective opinion. It is
likely that the criteria will include:

. attendance records;
. disciplinary records;
. skills or experience;

. standard of work performance.

When preparing the selection criteria, it is important to ensure that no one
group of employees will be disadvantaged. For example, using the ‘last in
first out” or ‘LIFO’ method may select younger employees and therefore put
the employer at risk of an Employment Tribunal claim. It is important that
absences that relate to disability or maternity leave are not included in the
process of calculating individual scores as this would again be discrimina-
tory (as was found for a woman whose maternity leave was included in
Eurocasters Ltd v Greene EAT 475/88).

If there are any appeals regarding this process the employer does not need
to show the accuracy of their scoring, but just that the selection criteria were
fair and correctly applied to that individual. In Boal and anor v Gullick
Dobson EAT/515/92 the Employment Tribunal found that it was not neces-
sary for the employer to share the selection criteria scores with the employee.

Conflict - collective dispute resolution

We as HR Professionals will be familiar with advising Line Managers in
discipline and grievance. Fewer HR Managers have experience of collective
dispute resolution. This makes the knowledge and skills particularly valuable
for those employing Employee Relations specialists. We will look at the prac-
tice of collective bargaining and negotiation, through to industrial action.

Collective bargaining

Collective bargaining is the use of a collective body, the Trade Union, to nego-
tiate over certain terms and conditions. The TULR(C) Act (1992) s178(2)
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initially described the range of terms and conditions that can be consulted
upon but this was extended by the Employment Relations Act (1999) to cover
what is agreed by the parties. Unions can, for example, bargain or negotiate
about basic pay rates, overtime payments, hours of work, access to training
or holiday entitlement.

PRACTICAL CONSIDERATIONS

The first step for the union is for it to be recognized by the employer. The
union may apply to the employer (through the HR department). If this request
is accepted by the company then there are no further processes to go through
and the union can bargain with the employer. If the employer declines to
recognize the union then it may apply to the Central Arbitration Committee.
The process of recognition is shown in Figure 4.4.

Often there is disagreement between the employer and the union concern-
ing the scope of the bargaining unit (ie the group of employees that the
union will negotiate for). The bargaining unit extends further than just the
union members, as it may include, for example, all the employees in a
particular profession or at a particular grade. It benefits the union to have
smaller bargaining units, so that issues are clear but employers prefer larger

FIGURE 4.4 The process of union recognition
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bargaining units, so that they can ensure they meet equal pay legislation, can
harmonize terms and conditions and are not endlessly negotiating with
different bargaining units. Disputes can be resolved through the Central
Arbitration Committee.

In practice at each site there will be an elected Trade Union Representative
who is given paid time off to carry out their Trade Union duties and to be
trained. These duties include members’ meetings, accompanying members at
grievance and discipline meetings, and collective bargaining. There are other
types of representatives, such as Health and Safety Representatives and
Union Learning Representatives who are also covered by the Trade Union
Labour Relations (Consolidation) Act (1992) for time off to complete their
duties and training. Often employers working with unions establish an
agreement or protocol which identifies the details for reasonable time off
and access to facilities. Help with this can be found in Acas’ Code of Practice 3:
Time off for Trade Union Duties and Activities (2010) and Trade Union
Representation in the Workplace (2014).

If there is more than one union recognized by a company, the unions will
need to decide how the representations to the company will be made. It may
be that the unions will negotiate directly with the company, in which case it
is known as ‘Single Table’ negotiations. Alternatively, the unions may meet
together and decide on one union to make representations and this is known
as ‘Single Union’ negotiations. Single Union negotiations may be more
straightforward for the parties and often there is agreement not to resort to
industrial action prematurely.

For collective bargaining purposes Trade Unions will need specific infor-
mation from the employer. This will ensure that the process of collective
bargaining is fair, with the Trade Union having access to information that
will substantiate their claim. However, the employer is also able to withhold
certain information which, for example, may be sensitive to their
competitiveness and cause substantial injury to the employer if it was
released. Any disputes over access to information are dealt with through the
Central Arbitration Committee and further details can be found in the Acas
(2004) Code of Practice 2: Disclosure of Information to Trade Unions for
Collective Bargaining Purposes.

BARGAINING

The union may bargain at single-site or corporate level, multi-employer
level, industry level or national level. It is the employer that chooses at what
level to bargain, but in many companies it is at decentralized corporate level
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that bargaining takes place. This gives the employer bargaining leverage — to
understand the reason behind this we need to briefly look at demand and
supply.

In a non-unionized company as demand for labour increases the level of
wages increase, especially for professional skills. In recessionary times, when
there are more available unemployed workers, whilst it is difficult to reduce
the level of wages there may be less overtime available, entry level wages
may be less. This also enables companies to make essential cost savings but
any differences between wages in the workforce may need to be justified in
order to protect against an equal pay claim.

In unionized organizations as demand for labour increases the wages
increase. However, in recessionary times the fixed wage agreement makes it
more difficult for companies to reduce their salary costs. The company
reduces its costs and manages any reduction in workload by making redun-
dancies. However, in the recession of 2007-2008 in the UK redundancies
were avoided by reducing working hours. In the pandemic, from March
2020 to September 2021 the furlough scheme allowed for a leave of paid
absence for employee, helping organizations to retain staff rather than
making them redundant.

If the company bargains directly with the union at a corporate level then
any wage increases made may be passed to the consumer as the employer
may not be able to absorb these extra costs. There is a risk that the higher
price of products may reduce the number of consumers as they switch to a
competitor’s lower-priced product. The company may therefore find that
they can make an argument for wage constraint to protect jobs.

Industrial action

If negotiations fail then the union may choose to take action such as an
overtime ban, rest-day working ban or strike. It is only possible here to give
an introduction of the core elements of what is complex law, but it may be
pertinent to mention here that whilst an overtime ban and strike will be
legal if procedure is followed, a work-to-rule, where an employee does not
complete all contractual tasks, will not be legal. Official action is where the
rules of balloting have been carried out, and the strike is therefore supported
by the union. All other action is deemed unofficial action.

In the UK there is no legal right to strike — the natural consequence of this
would be that when striking a union member would have breached their
employment contract, and could be disciplined. However, the law has
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allowed for union action to be immune if the action ‘was taken in
contemplation or furtherance of an industrial dispute’ (s219, TULR(C) Act
(1992)). This is known as the ‘golden formula’. Immunity is lost and the
strike becomes unlawful in a number of cases, but particularly if there is no
valid ballot, if there is unlawful secondary action or unlawful picketing.

During the strike it is not lawful for employers to recruit temporary
employees to cover for employees that are on strike, s7(1a), The Conduct of
Employment Agencies and Employment Business Regulations (2003),
though they can use employees employed directly to cover, and any tempo-
rary staff already in the business to do work but not to cover directly. It is
not lawful for the employer to dismiss the strikers whilst taking official
industrial action, s238, TULR(C) Act (1992) — however, an employer may
choose not to pay employees whilst they are on strike, s14(5), Employment
Rights Act (1996). When the employee returns to work the period of strike
action does not count towards their length of service but they retain contin-
uous service, s216, Employment Rights Act (1996).

Balloting

A union is responsible for organizing action only if it is official action. To be
official the union will need to hold a ballot. For unions with more than 50
members, the union will need to appoint a scrutineer, who will provide the
union with a report, paragraph 9 of the Code of Practice: Industrial Action
Ballots and Notice to Employers (BEIS, 2017a).

The union starts by notifying the employer of the members who will take
part in the ballot, including a sample voting paper. Specific details of what
should be included in the notice are found in s226A, TULR (C) Act (1992)
and in paragraphs 14-20 of the Code.

Entitlement to vote in the ballot should be sent to all members entitled
to vote, and no others, paragraph 21 of the Code.

In all ballots for industrial action, at least 50 per cent of the Trade Union
members entitled to vote must do so in order for the ballot to be valid (para-
graph 26 of the Code). For those working in ‘important public services’ as
below need to reach a 40 per cent threshold of agreeing to action. These
public services include:

i) ambulance, accident and emergency, intensive care, psychiatric, obstetric
and midwifery services;
ii) schools and educational services to those aged under 17;

iii) fire and rescue;
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iv) border security;

v) London bus services, passenger railway services, civil air traffic control
services, airport and port security services; and

vi) the decommissioning and management of radioactive waste and spent fuel.

For example, if 100 employees are entitled to vote and the majority of them
are engaged in important public services and 50 of them vote, then 40 of
those that vote must vote ‘yes’.

Non-union members who choose to strike along with union members in
an official strike are also protected from dismissal, along with those in the
union.

For detailed rules surrounding voting, please see the Code of Practice.

Picketing

There is no legal right to picket, but peaceful picketing is recognized as lawful.
It is a civil wrong to persuade a person to break their employment contract.

Picketing is legal only in furtherance of official action. The union must
appoint a Picket Supervisor, who ensures that no one in intimidated by those
in the picket line and has given their name and contact details to the police.
The union must supply the Picket Supervisor with a letter confirming that
the picket is approved by the union and the Supervisor must wear something
to distinguish them as the Supervisor.

Care must be taken not to induce secondary action, which is when someone
employed by another organization goes on strike in support of another organ-
ization. For example, a lorry driver delivering goods to the workplace where
the strike is taking place should not be induced not to supply these goods.

Further details of the laws and actions around picketing can be found in
the Picketing Code of Practice (BEIS, 2017b).

The case study below provides two examples of cases of strikes and
picketing which have informed practice.

CASE STUDY
Employment Law and action short of industrial action

The focus has been on the involvement of the employer in collective bargaining, and
what the employer should expect in the event of a strike. Taking a similar approach
the following cases look at practical issues about industrial action short of strike
action and picketing.
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In the case of Midland Plastics v Till and ors (1983) ICR 118, EAT a member of the
works committee threatened industrial action by 11am on 5 May. However, they were
dismissed before the deadline and all claimed unfair dismissal. The Tribunal agreed
with the employer that they were not yet taking industrial action and that threats
were the last stage of a negotiation process. However, in making the judgement the
kinds of activity that could be seen as industrial action short of a strike were
identified — go-slows, overtime ban, working to rule and picketing.

In Gate Gourmet London Ltd v Transport and General Workers’ Union and ors (2005)
IRLR 881, QBD the issue of intimidating picketing was taken up. Gate Gourmet
London was in the process of attempting to make changes to ensure its financial
security when unofficial action led to 622 employees being dismissed. The dismissed
employees picketed outside two sites with pickets from six to 200 people at different
locations. Gate Gourmet London Ltd sought to reduce the pickets to no more than
10. In consideration of the request, Mr Justice Fulford had regard to Article 11 of the
European Convention of Human Rights and the UK history of democratic opposition.
However, he restricted the activity and numbers of pickets at the sites, with no more
than six as suggested by the Code of Practice (BEIS, 2017b).

CASE STUDY
Industrial action: current trends

Short-term trends

Across Europe, 2020 saw a decline in industrial action. The cause of this is multi-
faceted and complex. Covid-19 has resulted in labour market turbulence, with an
increase in unemployment, the uncertainty of furloughed staff and the threat of
redundancy and business closures. This can be seen in the number of strikes and
hours lost. For example, Spain has seen a reduction in strikes of 47 per cent between
January and September 2020, and in Sweden the number of days lost to lockouts,
strikes and work stoppages was zero (Eurofound, 2021).

This is astounding when we also think about working conditions. Increased
workloads, school closures and home-schooling, high exposure to Covid-19 in key
worker roles such as transport, essential retail, care and the NHS. There has been
some industrial action, such as in Estonia where Tallink Grupp, the country’s largest
shipping company, announced large-scale dismissals despite having signed an
agreement prohibiting dismissals until the end of May 2021, but action has been rare.
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Long-term trends

Tactical shorter strikes are becoming normal practice rather than the longer strikes
that have a historic basis — such as those in 1974 and the miner’s strike in 1984-1985.
For example, Air Traffic Control Highlands and Islands Airport Ltd has a dispute with
Prospect Union (air traffic controllers). The issue surrounds the use of the Highland
and Island Management Strategy. A date of 29 July was set as one day of striking,
whereby only emergency flights could land or leave Benbecula, Dundee, Inverness,
Kirkwall, Stornoway and Sumburgh - all in Scotland. Other than this strike, action
short of a strike is being carried out and this comprises a number of measures,
including the potential refusal for requests for an air traffic control service outside
airport opening hours.

Also, injunctions to prevent strike action are becoming more common. If the
union is thought to have tampered with the ballot, then an injunction can be made.
The rules surrounding balloting are complex and if broken there is an opportunity for
employers to seek an injunction. However, the Employment Relations Act 1999
removed the need to refer to members balloted by name and allowed for accidental
failures. This rebalances the state of play for unions and employers, but does, as a
result, reduce the scope for employers seeking to use injunctions to prevent strike
action. However, employers are still seeking injunctions as a means to prevent strike
action and the involvement of the Courts has continued. Overall industrial action
during the pandemic may have been a matter both of reputation and focus. It would
be difficult to take industrial action as each country fights the pandemic. Also,
organizations have taken the opportunity to postpone collective bargaining as we
focus on what is seen as the essentials of business in a pandemic. It will be
interesting to view industrial action post-pandemic.

Managing change

The consequences of poor management of change can be dire, both on indi-
viduals and on organizations. Poor change management will mean that targets
are not met, market position might be lost, and it is likely that employees will
resist the change.

According to the CIPD (2021c) there are two types of resistance: resist-
ance to the content of the change (such as a change in technology) or
resistance to the process of change. The effectiveness of the transformation
will be influenced by the state of the employment relationship, and the level
of trust between employer and employees. Voice and dialogue can be useful
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tools to support change management, and to identify the reasons for the
resistance. There is a wide range of change management models that can be
used to support the change management process and reduce resistance to
change. HR professionals play a key role in supporting change that is imple-
mented smoothly.

Conclusion

The mechanisms of discipline and grievance are foremost tools for ensuring
that both parties meet their obligations, and the HR professional has the
responsibility to ensure that the approach is both legal and fair. With
employers that recognize unions, the HR professional will endeavour to
build an effective working relationship with the union and will meet its
obligations so that bargaining can take place. If industrial action takes place
the HR professional will advise Line Managers on how to manage those
continuing work and those that are picketing. Communication is funda-
mental throughout all Employee Relations and the case study below
discusses the challenge of giving bad news to employees.

The next chapter puts this together by looking at the planning and action
required for EIP and individual and collective dispute resolution.

CASE STUDY
Communicating bad news

Redundancy is addressed in detail in HR Fundamentals: Employment Law, but redundancy
communication is mentioned here as it can be a complex and delicate task.

The HR Department needs to ensure that any discussions about redundancies are
restricted so that those who will be at risk of redundancy do not hear from unofficial
channels. Those that will need to be told include the Trade Union, employees that
will be at risk of redundancy and those remaining after the redundancies. Managers
of the teams affected will be informed as they may well be meeting the employees at
risk of redundancy.

Trade Unions will require information in order to make consultation meaningful.
The Line Manager, supported by the HR professional, will inform those at risk of
redundancy. An understanding of the needs of employees receiving bad news will
help the HR professional in ensuring a private environment, a brief and consistent
message, and a reassurance that there is some support available. Employees may be
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upset or angry, shocked and uncertain how they will manage and will need time to
assimilate the message before they have questions. Finally those that are not being
made redundant will also need time and it is necessary to have an understanding of
their needs while social bonds are being wrenched apart. They may also be angry, or
feel guilty that they were not made redundant. They may also feel that they might be
next. They need reassurance that the company is acting legally and that their jobs
are safe.

For each of these audiences different media will be chosen. It may be appropriate
to meet with the whole company to communicate the reason for the redundancies. A
formal meeting will be held with Trade Union representatives and affected
employees will be seen individually. It may be that those not affected still need to
meet with their Line Manager individually for reassurance.

The following questionnaire can help the HR professional to evaluate the
organization’s communication mechanisms.
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> DIAGNOSTIC QUESTIONNAIRE COMMUNICATION
b
P S Yes No
“7=®' 1 When there is downward communication to give do you ][]
b identify the audience?
—» 2 Do you make sure the message is consistent? (][]
~—==» 3 Do you think about communication throughout the employee D D
lifecycle?
P ™
ol 4 Do you provide opportunities for employees to formally discuss (][]
b processes and the best ways of working?
e 2 you recognize employees who pass on good practice? D D
= 6 Do you provide opportunities for employees to contribute to D D
b decision-making?
—=® 7 Do you have formal processes for listening to employees? (][]
~—=® 8 Do you encourage and train Managers to listen in all (][]
. circumstances, including grievance and discipline?
—.a 9 Doyou have an organizational culture that promotes open D D
communication?
ol
Tl
Scores
T~
g Questions 1-3 relate to downward communication, questions 4-6 relate
i@
- to lateral communication and questions 7-9 relate to employee voice.
Timb -
Between 9 and 7 positive answers
L™
. At 9 positive answers your organization is able to communicate effec-
- tively, planning communications within the organization to keep
messages consistent. It will also effectively encourage employees to pass
Ny 2 good practice and will encourage Line Managers to listen effectively.
“T=® At 7 positive answers your organization will be very good at one aspect of
“—=® communication and have an approach to its employees which values their
~—==» contribution.
L™
L™
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Planning and action

INTRODUCTION

This section looks at the planning and skills needed for the main areas of
Employee Relations - Employee Involvement and Participation, and Individual
and Collective Dispute Resolution. We review how EIP can be managed and the
issues involved in implementing schemes taking two examples, partnership
working and quality circles. In previous chapters we have touched on the need
for Dispute Resolution methods that can resolve issues early and here we take a
very practical view of planning the process of mediation. In the previous
chapter we discussed collective bargaining; the third area that we look at is
how to plan and carry out a negotiation.

The CIPD has identified a number of different behaviours that all HR
professionals should exhibit and has identified these as part of the HR
professions map (CIPD, 2021a). The behaviours include the ability to be a skilled
influencer, be a decisive thinker, be curious and work collaboratively. These
align closely to the skills discussed throughout the chapter - investigating,
influencing, active listening and teamwork.

In this chapter we will discuss:

. how to design and implement effective EIP schemes;

. how to ensure that mediation or EIP schemes are successful;
. how to prepare for and carry out a grievance meeting;

. the skills needed to carry out investigations;

. how to carry out interviews and listen actively;

. how to develop a mediation scheme;

. how to prepare for collective bargaining and negotiation;

. how to minimize the effects of industrial action on the employer.
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Involvement and participation

As mentioned in Chapter 3, the choice of an EIP scheme is dependent on
the business strategy. It is also dependent on the organization’s history,
social attitudes and legislation. We will take two EIP methods, partnership
working and quality circles, and evaluate what makes these effective in
organizations.

Partnership working

One particular type of EIP method, which is relevant in today’s unionized
organizations, is partnership working. Partnership working is when the
employer and the Trade Union (or any other collective representation of
employees such as a works council or forum) work closely together. In order
for this to be effective, both parties must have similar values and aims. These
have been identified by the TUC and Luckhurst and Jameson (2011) as being;:

. joint commitment to the organization’s success;

. recognition of the legitimate interests of each party;

. joint commitment to employment security;

. joint focus on the quality of working life;

. joint commitment to operating in a transparent manner;

. joint commitment to add value to the arrangement.

It involves mutual trust, respecting the different approaches and interests of
each party and mutual interest in the organization’s success.

In order for partnership to work effectively the senior management and
union representatives should all fully support it. It is often useful for senior
management to drive the project initially and to hold preliminary discus-
sions with the union. This supports both parties as they form a view as to
what this partnership will be like and determine the scope of consultation.
Once a common understanding has been reached then the senior managers
may then pass the job of establishing an agreement to a steering committee,
though with regular updates. It is the steering committee that will prepare
the written agreement.

The written agreement will clarify the practicalities of the partnership.
These may include:

. the number and frequency of meetings;

. the scope of consultation;
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. the form of consultation;

. a code of conduct;

. how employees will be communicated with after the meeting;
. a code of conduct;

. how any disagreements will be managed;

. details for terminating the partnership, in the event that one or both
parties wishes to end the agreement.

Once the agreement has formally been achieved there are two ways that
employees may be informed. In some organizations the partnership is
communicated by face-to-face meetings and this gives the opportunity for
both parties to be seen to support this together. It is good practice for union
members to vote on the partnership agreement, and the union therefore may
wish to convince its members of the value of the agreement. For all parties
that will be involved in the partnership training is vital, both to pass on the
details of the agreement but also to prepare them for the process. Luckhurst
and Jameson (2011) suggest independent training and provide a list of
possible skills gaps for training, which includes:

. understanding the link between partnership and engagement;
. negotiation;

. developing the code of conduct;

. asking strategic questions;

. understanding partnership behaviour and tactics;

. disseminating and embedding partnership working.

It is important that both parties are aware of the process of consultation.
One approach that can be used is option-based consultation. The reasons for
a business objective and its impact on employees and the organization, are
discussed and the partnership members given a number of options. In organ-
izations without a partnership agreement this decision would be made by the
Board or senior directors, but with a partnership agreement the options are
discussed fully, in confidence, with employee representatives. The employee
representatives may also bring alternative options to discuss. Management
have the final decision, and as with any decision not all participants will
agree with the final decision, but they have had a real opportunity to influ-
ence it. Once the option has been chosen, then the meeting also has the
opportunity to discuss how that decision will be communicated to employ-
ees and any other issues that are involved, depending on the decision made.
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If the union does not feel that they have a real opportunity to influence
decision-making then this will impact on the trust between the union and
the employer, and the partnership will be threatened. So it is in the interest
of both parties that the discussions are effective.

An example of partnership working can be found in February 2021,
when Liverpool City Region Combined Authority, LCR Local Authorities
and Trade Union partners launched the Fair Employment Charter. According
to Lynn Collins, Regional Secretary of the TUC, ‘This agreement reflects the
good practices that have developed in the city region where Trade Unions sit
as equal partners at the table, providing a voice for working people. We are
delighted the agreement will now allow that partnership to flourish as we
build our economy back after Covid. Decent jobs, access to quality training,
upskilling and reskilling, and a strong focus on equality, diversity and inclu-
sion are all necessary if we are to create a fair and inclusive city region’
(TUC, 2021).

The case study below gives a very short illustration of how UNISON
worked with Bristol City Council libraries to improve the working life of
librarians.

CASE STUDY
Bristol City Council libraries

The Bristol City Council libraries had been subject to some restructuring and
redundancies which meant, in practice, that librarians found themselves being
moved from library to library with very little notice. This impacted on librarians’ life
outside work, and though some of the changes had been positive the morale of the
librarians was low. An initial consultation carried out by the Council showed that
there was some demand for change, and in particular some interest in Sunday
opening. The Council proposed a pilot with the following aims:

. tointroduce more flexible working and Sunday opening;
. tointroduce partnership working;

. to produce better work-life balance;

. to achieve more flexible service delivery;

. to produce benefits for both employees and the Council.

The librarians initially were unenthusiastic but UNISON felt there was some worth to
the project and encouraged employees to get involved.
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A set of ground rules were agreed, and then both parties went about investigating
the possibility of improving flexible working and Sunday opening. Two surveys were
sent out, one with pay and conditions for Sunday working, to establish interest. The
second survey gave options for different ways of managing flexible working, such as
compressed hours or flexitime, and sufficient numbers of librarians were interested
for the Council to establish a focus group.

Self-managed rotas were set up which helped librarians manage their life outside
work and the involvement in this helped improve morale. This freed up time for
managers who often had to deal with rotas or complaints about rotas. Sunday
opening was developed with the support of librarians, despite the initial resistance.

SOURCE Adapted from Case Study: Bristol City Council, TUC (2005)

Quality circles

Establishing effective employee participation has been a particularly diffi-
cult task in the UK and quality circles are a good example of this. Quality
circles consist of groups of employees without the involvement of manage-
ment, who meet regularly to analyse work processes and to improve these
practices. However, the individualistic nature of employees has meant that,
whilst quality circles have flourished in Japan, where the culture is collective
and loyalty to the business is strong, quality circles have been more difficult
to implement effectively in the UK.

The approach taken in the UK in recent years has been to focus on
employee engagement. The methods that can provide the opportunity for
this include Ideas Street (online suggestion schemes), Employee Works
Councils, quality circles or Employee Forums. Whichever voice mechanisms
are chosen, the following circumstances need to be encouraged:

. safety to speak;

. an atmosphere of trust;

. a participative leadership style;

. voice is valued, and the process is authentic;
. an inclusive culture;

. devolvement of responsibility;

. training for Managers to encourage voice;

. arange of formal channels for voice.
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Conflict - individual dispute resolution

We can add value to the business if we have the skills to support Line
Managers in their management of grievances, and we therefore spend some
time evaluating the skills required for grievance handling. We focus also on
the skills needed to support mediation.

The skills for effective grievance handling

Grievance handing is often a concern to new HR professionals. Managing
grievances can be challenging, as they may involve difficult conversations
and at times high emotions. We are aware that we need to use our judge-
ment and apply our own knowledge of employment law so as to solve the
problem and protect the employer from Employment Tribunal claims.

CARRYING OUT A GRIEVANCE MEETING

In some cases the grievance letter has provided enough information for
investigation to be carried out prior to the meeting. In most situations the
grievance meeting is carried out prior to investigation, because the employee
making the grievance needs to be heard and some grievances can be complex.
Also any consequences of making a formal grievance need to be discussed.
All of these factors dictate the timing of the grievance meeting.

The grievance meeting should be held in a private office and the meeting
led by an impartial Manager who will have prepared by reading the letter.
Notes will need to be taken, particularly if the grievance is complex, to assist
the investigating manager.

ACTIVE LISTENING

Though this seems fairly basic it is where most Managers fail. Often we may
start by listening effectively but our other responsibilities distract us from
listening further. This is the reason why we need to practise listening — it is a
skill that demands concentration and needs a deliberate effort. We need to:

. Pay continual attention to the employee and what is being said. It is
important also to observe body language as this gives a clue to the feel-
ings of the employee who may be upset.

. Encourage the employee to continue explaining; this can be done by
showing them we are listening, by nodding or occasionally saying ‘yes’,
which gives them the opportunity to continue.
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. Ask questions to clarify points and ask for further details.

. Summarize what is being explained so that both parties know what has
been understood.

RECORD KEEPING

At all interviews written records should be taken. The investigation manager
may make some notes during interviews with witnesses but at the grievance
meeting itself we are often the person tasked with this. Where possible the
records should be verbatim. This is easier for witness testimonies, which is
why the investigation manager may make these notes, but it is harder in
grievance meetings, where there may be strong feelings and the pace of the
meeting may be fast. If necessary the note-taker must ask for time to record
conversations or ask for comments to be repeated — all parties want the
records to be accurate. In some companies a digital recorder may be accept-
able but it continues to be rarely used, and written evidence is required for
an Employment Tribunal.

CARRYING OUT INVESTIGATIONS
An investigation is the examination of the facts of a workplace incident, and
the search for evidence to substantiate these facts in order to influence a deci-
sion. Investigations are a necessary part of grievance and discipline procedures
in order that a just and fair decision is made. However, it is important that
we note that a workplace investigation is an internal investigation which
does not need the extent of skills and process required for a police investiga-
tion. A balance has to be found concerning the time taken to carry out
comprehensive investigation and what is reasonable for an employee to wait
for, particularly if this employee has mental health conditions. One of the
main challenges when arranging for a manager to carry out an investigation
is finding the balance that an HR professional needs to give to their initial
explanation of the task. We need to ensure that the Manager will take the
task on with an appreciation of the gravity and responsibility involved but
that the Manager also realizes that this is a workplace and not a criminal
investigation. Evidence is required to identify what has happened and so
make a decision which is well-founded on the balance of probabilities and
not by a proof of guilt.

Ideally, investigations should be carried out by trained and impartial
managers, who are not the Line Manager of the employee making the griev-
ance or any employee associated with the grievance. The HR professional



134

IN PRACTICE

will usually not carry out the investigation themselves but will manage the
process, supporting the investigating manager and ensuring that the process
is carried out fairly and within reasonable time limits.

Investigating managers may need support in preparing a robust investiga-
tion plan. This is an identification of the evidence to be gathered, whether by
the interviewing of witnesses or documentary evidence. There is a range of
documentary evidence that may help the investigation and these may include
reports, policies or personnel records, hard drives, emails or voice record-
ings. The evidence that could assist depends on the actual grievance itself
but, for example, if the grievance concerns the attendance or location of
employees then gathering evidence may involve accessing attendance soft-
ware, CCTV footage or hard-copy diaries or calendars. Managers may need
support to understand what sources of information are available in a
particular organization, but well-trained investigation managers will have
learnt to ask for a range of sources of information rather than taking what
they are given by the HR professional.

Investigation managers will need to logically and systematically plan the
investigation. Some evidence may deteriorate — for example, witness memo-
ries will fade, documentation may get lost or CCTV tapes reused. There may
be the need to interview some witnesses first to get an initial idea of the
facts, which may then be substantiated or contradicted by other witness
statements. However, the plan will need to have flexibility so that witnesses
can be re-interviewed if further evidence comes to light.

Finally we will act as case manager to ensure that the investigation is
completed within reasonable time limits and that the evidence, and often a
report by the investigation manager, is received and stored safely.

WITNESSES

Guidance on dealing with witnesses wishing to remain anonymous has been
given in the case of Linfood Cash and Carry Ltd v Thomson and anor
(1989) ICR 518. The action of the employer in managing the need for
anonymity will involve the attempt to balance the need for the employee to
have a fair hearing and ensuring the safety of witnesses. The case recom-
mends that employers:

. Reduce the information in the written witness statement to preserve
anonymity.

. Note the date, time and place of the incident or observation, the witness’s
opportunity to observe clearly and any circumstantial evidence, such as
knowledge of a system, reason for the witness’s presence, memorable small
data or whether the witness has any reason to fabricate their evidence.
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. Aim to support the witness statement with corroborating evidence.

. Should make the written statement of the witness available to the
employee and their representatives.

INTERVIEWING
The main tool the investigating manager will use is questioning. When inter-
viewing witnesses questions are used to:

. gather information;
. explore feelings, attitudes and observe responses;
. stimulate discussion or help the witness think through something; and

. clarify an issue.

The investigating manager will have planned a logical sequence to the
questions but will start with an introductory statement explaining the
circumstances leading to the interview, confirming that notes will be taken,
and how they may be used. Questions to encourage the witness to talk need
to be open, but where to determine facts questions may be closed. Probing
questions gain more detailed answers and clarify facts. Questioning may
gather corroborating evidence and will distinguish between first-hand and
second-hand evidence. It is important during the interview to use questions
to determine between facts and interpretations. At the end of the interview
the investigating manager will check contact details, will explain when and
how the notes will be sent for confirmation of accuracy and when the inves-
tigation is thought to be finished. The witnesses will need to know that they
are to keep their involvement in the process confidential. They also need to
know that there may be a possibility that they may be asked to go to an
Employment Tribunal.

It might be that the investigating manager may need to return to check
details or corroborate evidence. The investigating manager should not spend
too long completing the investigation.

DECISIONS

Whether there is substance to the grievance or not the Manager will need to
meet again with the employee to agree the outcome. Where the grievance is
real, the employee may be able to achieve the action they originally desired,
but for others that may not be possible. Often procedures impact on busi-
ness or on other employees, which means that it is not possible to resolve
the grievance in the way that is wished and some compromise may need to
be made.
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Though the issues and legislation surrounding harassment or bullying is
outside the scope of this book, it is important to recognize the duty of care
an employer has and if a grievance concerning this has been received, there
is no compromise to be made. Employees that have been subject to bullying
or harassment should be protected and the employer should have a separate
policy to deal with such situations.

The scenario below describes a typical situation in a small business with
two problems with employees.

SCENARIO
Courthands Ltd

Courthands Ltd was a supplier of building and plumbing materials and
equipment to the construction trade, with five merchant yards throughout the
South East and a small number of employees at each site. The HR
Department in Bracknell was also very small, with two HR professionals who
both travelled to sites to support Line Managers and manage any issues.
Caroline had been called to support the Manager of the Camberley site where
there were two grievances.

Firstly, the Manager telephoned Caroline to inform her that one of the
employees, Charlie, had not received the correct Christmas bonus in his
December pay, and that some of his pay had been deducted from his wages for
a pension that he had not agreed to. Even though there was no letter she
accepted that there was a grievance to deal with. Caroline checked with payroll,
who confirmed that Charlie had not opted out of the pension and that the
Manager had only confirmed the Christmas bonus after the deadline for the
December payroll. She discussed the options that payroll had for making the
bonus payment. Caroline explained to the Manager what she had found from
payroll and they agreed to meet with Charlie together.

She used a private office that the Manager had arranged for her to meet
with Charlie. He was rather irritated that the company had not paid him
his money, particularly as it was just after the Christmas period and money was
short. She proposed to deal with the bonus payment first and the Manager
explained his mistake. Caroline went on to describe the options that were
available and agreed, after discussions with payroll, to make sure the payment
was in Charlie’s bank account by Friday. She then proceeded to explain what
had happened about the pension. When she checked that Charlie had received
notification about the pension, she was able to explain that Charlie should not
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have thrown the paperwork away, but that he could opt out if he had wished by
sending in the slip at the bottom of the form. She had brought another form
with her and Charlie completed it so that Caroline could pass it to payroll back
in Bracknell.

Caroline then moved on to deal with the second grievance, which had been
received in a letter to her five days previously and was a more serious issue.
She had arranged to meet with the employee, Jake.

Apparently Jake was one of a few young men who had joined a team whose
members had worked for the company for many years. He had found settling
in quite difficult, particularly as some of the team continuously made
homophobic comments to Jake and excluded him from their conversations.
Jake felt comfortable enough with Caroline to explain that he was gay. Jake had
also seen the team laughing and joking with the Manager and although they
did not use unacceptable language when the Manager was with them, Jake felt
that the Manager would not do anything to help him.

Caroline suggested that Jake did talk to the Manager, but suggested that she
had a quick word as well. She believed that his feelings that he wouldn’t be
supported by the Manager were an important part of the issue. She recorded this
in her notes, along with a reminder to check with both the Manager and Jake
later in the month to see if the situation had improved, and to check whether the
Manager had attended any discrimination training recently.

Caroline discussed the issue with the Manager who had not been aware of
any problem. Caroline agreed to monitor the situation but she had to take care
not to undermine the Manager and to maintain the trust that she had built up
with the Manager over the years. The Manager had made a mistake with the
bonus and he also seemed very close to the old team, doing little to support new
members and not realizing that there was a serious problem - he would need to
visit Camberley a little more often in the future.

Conciliation, mediation and arbitration

There are three main methods which use external parties for resolving
disputes at work.

If there is a dispute between an employer and a group of employees, then
Collective Conciliation is appropriate. Acas will provide an independent
conciliator to help both sides fully understand the dispute and to look at
possible outcomes. Individual conciliation is also available through Acas.
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Employees that have made a claim to an Employment Tribunal are now
required to participate in a type of individual conciliation called Early
Conciliation. In Early Conciliation both sides of the dispute work with a
conciliation officer to resolve issues. Early Conciliation can last for up to six
weeks. At this point, if an agreement has been made, the Acas will draw up
this agreement using a COT3 form. If no agreement has been made, Acas
will supply an Early Conciliation Certificate which is needed to make a
tribunal claim.

Arbitration may be used after conciliation, if no agreement has been
made. Arbitration is when someone else makes a decision on the dispute. It
is not a tribunal or court, but both sides present their case and the arbitrator
makes a decision, called an award, which is sent within three weeks of the
hearing. The decision is final, not legally binding but binding ‘in honour’.

Mediation is a third method for dispute resolution and we will look at
this in more detail here.

Mediation

CHOOSING AN APPROACH

Firstly we might remind ourselves of the benefits of mediation and the issues
that are suitable for mediation. In the United States mediation is already
well established but is less so in the UK, although it has gained prominence
with the Gibbons Review (2007). Mediation at its best can support Line
Managers in the management of their teams and can have a positive impact
on organizational culture, particularly as it reflects a pluralist approach and
the value of the employee. Some of the benefits of using mediation are listed
in Table 5.1.

Mediation is not appropriate for all issues and Acas (2013) suggests that
it can be used for conflict between employees of the same grade, between
Line Managers and their team and between teams or departments. Latreille
(2010) takes a more legalistic approach to determining issues that are
appropriate and these are shown in Table 5.2.

This cannot be seen as a prescriptive list; some issues, such as bullying
and harassment, must be taken on a case-by-case basis and clear cut cases of
discrimination or serious bullying and harassment may require more formal
processes (Acas, 2013). In many cases of discipline or dismissal it is not
appropriate. Nor is it appropriate in cases where Line Managers are seeking
to avoid fulfilling their responsibilities or when employees have disabilities
which may prevent them being able to understand the proceeding or express
their opinions and feelings clearly.
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TABLE 5.1 Benefits of using mediation as a means of resolving workplace issues

Benefits of using mediation as a means of resolving
workplace issues

%

To improve relationships between employees 83.3
To reduce/eliminate stress of more formal processes 70.7
To retain valuable employees 62.8
To reduce the number of formal grievances raised 57.7
To develop a culture of managing and developing people 54.3
To avoid costs in defending ET claims 47.9
To reduce sick absence 32.8
To maintain confidentiality 18.9
Other 5.0
SOURCE Adapted from Latreille (2010: 6)
TABLE 5.2 Perceived suitability for mediation
Issue Use (%)
Relationship breakdown 86.8
Bullying or harassment 75.2
Forms of discrimination (other than sex or race) 48.5
Discrimination on the grounds of race 45.0
Discrimination on the grounds of sex 44.8
Conditions of employment 35.9
Discipline 31.1
Pay 27.2
Dismissal 25.6

SOURCE Adapted from Latreille (2010)

When establishing a mediation scheme, an employer will have a number of

different decisions to make. An employer’s decisions may be influenced by:

. the organization’s culture;
. the size of the organization;

. the history of conflict;

. previous conflict resolution methods used by that employer; and

. the legal environment.

139



140

IN PRACTICE

Whilst supporting the employer in these decisions the HR professional will
also need to be mindful of employees’ perception of the scheme and proce-
dural justice — this will influence the success of the scheme.

The employer will need to decide on the type of mediation to be used,
where to source the mediators, details of the process and the level of formal-
ity used. For example, larger organizations may need to have a formal
process, clearly publicized to employees, whilst smaller organizations may
use mediation more informally.

TYPES OF MEDIATION
There are a number of different approaches to mediation but we will look
at the main four:

. In Facilitative Mediation the mediator plays an active role in leading
parties through a structured process but the parties are responsible for
the outcome of the mediation. This is because it is believed that, by
making the decisions themselves, parties will be more likely to abide by
them and the conflict resolved satisfactorily. This is the type of mediation
that is most commonly used in the UK.

. In Directive Mediation the mediator has greater control over both the
process and outcome, making recommendations for the parties; it
remains the parties’ choice whether to either accept or decline.

. Evaluative Mediation is often undertaken by legal advisors: the parties
are given some indication of the strengths and weaknesses of the case if
it were taken to an Employment Tribunal. This is an approach that
attempts to lead parties to a settlement.

. In Transformative Mediation (Bush and Folger, 1994) the parties are
encouraged to have ownership of the process as well as the final deci-
sion. In practice this means that the process is less structured and devel-
ops differently for different situations and parties. This approach takes
the view that the mediation process may change the way parties behave
in the workplace outside of the specific conflict that is being discussed
(Acas, 2013). It sees conflict between parties as a difference in interac-
tion rather than a conflict of interest.

RESOURCES

A mediation scheme can enable issues to be dealt with as they emerge and
begin to escalate, well before they fester and positions become established
and fixed. This potentially means that problems do not turn into major
grievance or discipline issues or lead to tribunal cases. Savings can be made
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on legal costs for tribunal cases and any award to be made to the claimant
if the case were lost. Employment Tribunal awards remain costly — the aver-
age award for unfair dismissal cases in 2019-2020 was £10,812 and this
does not take account of legal fees (Ministry of Justice, 2020). Table 5.3
shows the average award for discrimination cases in 2019-2020.

TABLE 5.3 Average awards for discrimination cases 2019-2020

Jurisdiction Award (£)
Race 9,801
Disability 27,043
Age 38,794
Religion 4,767
Sexual Orientation 27,936
Sex 17,420

SOURCE Ministry of Justice, ET and EAT 2019-2020 (2020)

However, developing a mediation scheme can still be expensive. A five-day
internal mediator course can cost around £2,000 per employee and external
mediators can charge from £1,000 per mediation, dependent on whether this
is telephone or face-to-face work and the complexity of the issue. An estimate
of the number of cases requiring mediation will enable an employer to establish
a rough guide to costs. Furthermore, internal mediators need ongoing support
and cover for outstanding work whilst undertaking their mediation duties.
There will also be an increase of administration — arranging appointments and
ensuring mediation agreements and other records are stored.

If employees work on a number of small sites or travel around a region
then there may be a need to establish key sites with mediators. Employees
will have to travel to these mediation sites to attend meetings. The cost and
time for employees to travel to the sites needs to be accounted for, and if the
employer chooses to have key mediation sites then it is wise to assess whether
this affects the uptake of the scheme. An alternative to this is having media-
tors at all sites, but that will depend on the size and number of sites involved
and the available budget.

ESTABLISHING A POLICY AND PROCEDURE
It is important at this point to determine the factors that may result in the

failure of a scheme or reduce the use of the scheme. Some of these are listed
in Table 5.4.
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TABLE 5.4 Factors inhibiting a greater use of mediation

Factors inhibiting greater use of mediation %

Lack of understanding of mediation 21.2
Cost of mediation 20.9
Lack of trust by employees in the mediation process 14.7
Lack of interest by senior management 12.4
Difficulties finding a mediator 11.8
Resistance from Line Managers 11.1
Risk of undermining Managers’ authority to use disciplinary sanctions 8.8
Other 6.2
Lack of support from workforce/Trade Union 4.6

SOURCE Adapted from Latreille (2010)

Employees, Line Managers and Senior Managers all need a clear under-
standing of a formal scheme. Expectations can include:

. a belief that mediation guarantees a successful resolution and is a
panacea for all ills;

. a view that mediation is a weak HR time-wasting exercise before
processes are dealt with more formally;

. a mechanism to apportion blame.

It is therefore important to clarify the process of mediation and what it may
be able to achieve. We also need to manage expectations of the number of
cases, with a realistic estimate of the time employees involved with the
process will need to spend away from work. Senior management support is
critical to any scheme, but it is necessary to embed the scheme into the
normal processes of work, particularly when resources are limited and the
process will probably impact on the employee workload. Senior Managers,
Line Managers and HR professionals need to ensure that they do not judge
the success of the scheme on the results of the most recent mediation,
whether that particular mediation has been successful or not in resolving the
dispute. A more reasoned approach to determining success of the mediation
scheme needs to be taken.

When it comes to finding mediators any difficulty could initially be seen
as a budgetary issue, as managers do not want to release employees from
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their work. For the scheme to be a success sufficient internal mediators must
be selected and trained. However, the post of mediator will be voluntary and
particular skills will be needed and that reduces the pool of available
employees for the role and so it is not just a budgetary issue. If finding inter-
nal mediators is problematic there may be similar difficulty with the
availability of external mediators, which is influenced as much by geogra-
phy as anything — rural sites may have greater difficulty finding external
mediators than those centrally based in major cities or on good transport
networks.

It may be possible that Line Managers may initially resist mediation even
if it resolves issues, but in fact there are many logical reasons for resistance.
Line Managers will need to release employees for mediation, preventing
valuable tasks from being completed and it may be argued affecting the
immediate customer. If the issue involves the Line Manager, they may feel
that their authority might be undermined and in that case it is important to
deal with this sensitively — at times the Line Manager may be correct, and
the HR professional needs to support the Line Manager. But at other times
the HR professional will know that there is a need for issues to be aired, and
the Line Manager needs to feel supported by HR rather than undermined.

Mediation, whilst giving an opportunity to resolve issues, does mean that
issues are not investigated and grievance or discipline procedures are not
followed. If issues are not resolved by mediation then there is still the oppor-
tunity to go down the grievance or discipline route, but employees may feel
that mediation has unduly delayed this process. In issues of discrimination
it may be that the employee, their colleagues or the Trade Union want to
apportion blame rather than resolving issues so that parties can work
together. Past experience of management attitudes may influence the view of
employees and Trade Unions, and in this case more work needs to be carried
out to build trust. If a mediation scheme is to be developed the Trade Union
will be a key stakeholder and they may be concerned that mediation will
make their own role vulnerable.

FORMALITY

Some thought also needs to be given to how employees or Line Managers, if
they have a problem, can access mediation. It is suggested that there is a
questionnaire available which supplies information about the problem to
either HR or a mediation co-ordinator. The information should include the
issue that needs mediation and the contact details of the parties. Often with
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SMEs there is an informal approach to mediation, with the HR professional
acting as mediator in some grievances, or when some teams are having
intra-group conflict. This can be effective until the HR professional becomes
too busy and it may be at this time a more formal scheme is needed.

INTERNAL OR EXTERNAL MEDIATORS

Employers have the choice either to train employees to become internal
mediators or to procure the services of external mediators as and when
required, or to do a mixture of both.

Decisions are often based on cost — the initial cost of setting up an inter-
nal mediation scheme and the long-term fees of external mediation. However,
there are other factors that should influence that decision. Some of these are
identified in Table 5.5.

The main disadvantage of using an internal mediator is that prior know-
ledge of parties (or the internal mediator) may affect the way they all
interact. Employees may know the internal mediator as a Manager, and
have a prior view of their competence. The internal mediator may know the
employee and make a judgement on their ability to cooperate. Parties that
know the internal mediator may be less open in the process as they may feel
that there may be a compromise in confidentiality. For example, if an
employee had behaved inappropriately or foolishly they may deny this to an
internal mediator when they might have been more open with an external

TABLE 5.5 Factors inhibiting a greater use of mediation

Internal mediators External mediators

. Easy to supply from employer . May be more difficult to supply quickly

. Require training and opportunity for . Should have appropriate training and
experience experience to mediate

. Have good understanding of the . Will not have knowledge of the
organizational culture business

« Should be effective as soon as trained and « Should be effective quickly due to
experienced experience

. May not be viewed as impartial . May have a broader view of the

.+ Knowledge of parties or mediator may situation
affect interaction . May operate under a national or

. Parties may find it harder to be open regional code of conduct

. Parties may find it easier to be open

SOURCE Adapted from Latreille (2010)
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mediator. The main benefit of internal mediators is their familiarity with the
context and culture in which the issue occurs and this might enable them to
determine the issue quickly.

When seeking external mediators employers may select external consult-
ants, Acas or solicitors. In the UK mediation remains unregulated. The Civil
Mediation Council is the main channel for employment mediation services
and registers external providers.

Nationally accredited training is more difficult to find: for example, there
are courses in mediation accredited by OCNLR and Acas supplies the
Certificate in Internal Workplace Mediation (CIWM) which is accredited by
the OCR awarding body. However, there is a wider range of mediation
training providers which are not accredited but may also be suitable for the
training of internal mediators.

GUIDANCE

Acas (2013) recommends guidance is given to both employees and Line
Managers and for both, guidance could take the form of a booklet, espe-
cially for Line Managers who need to clearly understand the process. For
Line Managers Acas (2013: 19) suggests the following is included:

« What is mediation?

. Why choose mediation?

. When is mediation appropriate?

. Line Manager responsibilities and commitment.

There is more to support the employee to decide whether mediation is the
right approach for the situation they find themselves in and there is a practi-
cal section that helps build a clear idea for them on what to expect. It is
important that the employee is aware that the process is voluntary, confiden-
tial and ‘without prejudice’ (this means it will not be referred to in court).
The employee needs to know that the final agreement, if made, will be mutu-
ally acceptable and is only compulsory at the point it is accepted. Employees
should not feel that this is an easy option as it can be very challenging for the
parties involved. Acas (2013: 19) suggests the following could be included:
« What is mediation?

« When is mediation useful?

. How do I decide if mediation is appropriate for me?

« What can I expect?
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« The mediation agreement.
.  What next?

. Frequently asked questions.

SELECTING AND TRAINING MEDIATORS

Not all the volunteers that step forward to take the internal mediator role
will be suitable. Mediation requires patience and strong communication
skills. Acas (2013) has listed a range of skills qualities and knowledge, as set
out in Table 5.6.

TABLE 5.6 Skills, qualities, knowledge and experience required by mediators

Skills Qualities Knowledge and experience

Active listening Empathetic Theory of conflict resolution

Oral, written and Impartial Experience of conflict resolution

non-verbal communication

Questioning Approachable Understanding of equality and diversity
issues

Observing Non-judgemental  Understanding of HR policies and
procedures

Reasoning Professional Knowledge of power and minority issues

Summarizing Honest Experience of facilitating informal
groups

Reflecting Creative Knowledge of the mediation process

Problem-solving Credible An awareness of the legal context of
mediation

Building rapport Flexible Some knowledge of Employee Relations

Facilitating Integrity

Reframing

Objectivity

Information analysis
Time management
Conflict management
Negotiation
Following procedures
Organizing

Generating options

SOURCE Adapted from Acas (2013: 22)
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Knowledge and experience can be gained through training and opportu-
nities for internal mediators to mediate. Skills can be developed but the
stronger the skill set an internal mediator possesses before starting out, the
more effective they will be. It is the qualities of the internal mediator that are
most important, and these will be central to your selection of the right inter-
nal mediator.

The approach to recruiting and selecting internal mediators will be simi-
lar to any other recruitment and selection process. It is necessary to identify
the essential and desirable criteria for the role. There may be other criteria
as well — the employer may need internal mediators to be based at different
sites or want to have internal mediators at different levels so that there is a
range of mediators from which to pick when the need arises. It is also neces-
sary to determine whether individuals will apply directly or be nominated
by their Line Manager. It may be helpful to prepare a job description, as this
enables practical issues to be thought through: for example, it may be neces-
sary to identify if there should be a time limit on the extent each internal
mediator would be used to take account of the fact that they also are carry-
ing out their current and main role within the business.

Once these are determined then the recruitment can go ahead and this
may coincide or be immediately subsequent to the launch of the scheme.
Interviews will be carried out and internal mediators selected.

TRAINING

We have already discussed the training available for mediators, but to add
detail to this we may need to identify some of the important areas that
should be included in any training. At a minimum:

. knowledge of conflict resolution;
. knowledge of the mediation process;

. the opportunity to practise mediation skills using, for example, case stud-
ies and role-play exercises;

. knowledge of the issues surrounding diversity and the legal context (so
that mediators understand the boundaries of mediation).

If external training is to be provided then there will also need to be an induc-
tion by the employer to the processes that the organization will be using — how
employees will seek mediation, the mediation agreement, record keeping and
support. Training is also required for employees and Line Managers so that
they are aware of the scheme and what mediation can offer.
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STAGES OF MEDIATION
Mediation can be separated into five stages.

Stage One At the first stage parties are met separately and the ground rules
are established. The aim is for the mediator to listen to their story and to
determine what each party wants to achieve through the mediation. This
gives the mediator an opportunity to explain what mediation can and
cannot achieve and to explain the process to both parties.

Stage Two Once trust has been established with the mediator, each party
meets alone with the mediator. The aim of this stage is for both parties to be
able to explain their story without interruption, apart from any questions by
the mediator for the purpose of clarifying the story to the other party. The
mediator will discuss the problem with both parties alone — they will then
identify the key areas of disagreement (and agreement) and will determine
what will be discussed later. By determining ‘wants” and ‘needs’, it is possible
for both parties to begin to understand the motivation behind the other
parties’ actions.

Stage Three After each party has had the opportunity to give their view to
the mediator they meet together with the mediator who facilitates their
understanding and empathy for the other party’s position. This is a difficult
stage and the mediator may need to intervene to maintain a positive and safe
environment, which meets the ground rules agreed to at Stage One, whilst at
the same time allowing for open and frank expression of feeling. This
requires careful judgement to guide individuals to a better understanding,
both of themselves and their own reaction and that of others. This is the
most challenging, and usually the longest, stage of the process.

The mediator at this stage needs to actively listen, summarizing or clarify-
ing when necessary. It is at this stage that the mediator may support parties
by reframing issues. Reframing is providing another viewpoint on an issue
or point (issues that are clear to one party may be viewed from a totally
different perspective by another party). The mediator will need to help
parties view actions from different perspectives while remaining impartial.

If the meeting is not promoting movement in the positions of each party
then it is wise to meet with each party separately again. This maintains trust
and confidentiality and enables the mediator to identify any impasse and
determine possible solutions to it without the other party being present.
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Stage Four At this stage consensus has nearly been achieved. The parties
need to determine the practical issues that require resolving and, using prob-
lem-solving techniques, the mediator helps the parties identify what needs to
be done. Any agreement will be made in writing as a formal mediation
agreement.

Stage Five The meeting is closed, with both parties being given a copy of
the agreement. It is important to clarify any change in behaviour or any
action that each party has promised to undertake.

Managing the process

LAUNCHING THE SCHEME

It is necessary to think about the way in which the scheme is communicated
to employees. If the scheme is informal, Line Managers and employees still
need to know that it is available. Often schemes are not publicized as in real-
ity resources would not be able to meet demand. This is not a good reason
to avoid publicizing an informal scheme — discussions need to be held with
senior management for appropriate resources. If there is an official launch
of the scheme then it may be easier to recruit internal mediators and it
shows that the employer is fully supportive. However, it does mean that the
employer and HR professional are more exposed to any failure of the
scheme. A small-scale approach to the scheme may make both the HR
professional and employer more comfortable, but in fact this may adversely
affect the success of the scheme if employees and Line Managers do not
know it is available or what is involved. A small-scale start may be wise to
gauge uptake and to ensure that the right number of internal mediators is
recruited so that they all are able to have enough ongoing experience. There
are a number of different factors influencing the decision on how to launch
the scheme and therefore the decision is one for the individual employer.

ADMINISTRATION AND SUPPORT

Carrying out mediation is a difficult task and if internal mediators are used
then it is necessary for them to have some support to discuss issues and
debrief. Many employers recruit a mediation co-ordinator, either full- or
part-time. This co-ordinator will ensure requests for mediation are matched
with a mediator, that arrangements are made within the specified timescale
and that records and agreements are filed, and appointments made.
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TABLE 5.7 Checklist for mediation procedure

1. Is the mediation policy and procedure in writing? Yes/No
2. Have employees been given a guidance booklet? Yes/No
3. Have Line Managers been given a guidance booklet? Yes/No

4. Does the procedure and guidance booklet explain how employees are to Yes/No
seek mediation?

5. Does the procedure establish how long they may wait to hear about their ~ Yes/No
mediation meeting?

6. Does the procedure state that employees will be invited in writing to a Yes/No
meeting and how long the process might take?

7. Does the procedure state what training mediators are to be given and how  Yes/No
often or, if external mediators are being used, where they are to be
supplied from?

8. Does the procedure state how internal mediators are selected for a Yes/No
particular mediation and in what circumstances a mediator is not suitable?

9. Does the procedure state how complaints about mediators will be Yes/No
managed?

10. Does the procedure explain the support that is provided for internal Yes/No
mediators?

11. Does the procedure explain what records are maintained? Yes/No

12. Does the procedure have a sample mediation agreement? Yes/No

13. Does the procedure explain what may happen if resolution is not achieved? Yes/No

14. Does the mediation policy and procedure link clearly to the grievance and  Yes/No
discipline policy and any other relevant HR procedures?

MANAGING NON-RESOLUTION

When issues are not resolved then the situation may need to progress to
more formal processes, either grievance or discipline as appropriate. The
mediation scheme procedure should provide the opportunity for the HR
professional to meet with the employee (in cases that would go on to griev-
ance) or with the Line Manager (for cases that would be appropriate for
discipline) to determine whether a formal process is appropriate. If this is
not carried out then the employee may claim that the grievance was known
about but nothing was done, and may resign and claim constructive
dismissal. If a discipline is appropriate but is not followed through then this
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undermines the Line Manager and communicates to employees that media-
tion is a way to avoid discipline proceedings.

It is important to be aware of the fact that mediation is a confidential
process and notes from mediation cannot be used as evidence either in the
internal investigation or for an Employment Tribunal claim. Also mediators
should not be called as witnesses in an Employment Tribunal claim. It is
acceptable that the Employment Tribunal is aware that the case has been
mediated but that should be the extent of their knowledge.

The checklist in Table 5.7 supports HR professionals to prepare a
mediation procedure.

The scenario below describes a typical issue in which mediation can

support communication and understanding between different parties.

SCENARIO
Tiners Ltd

Tiners Ltd is a construction company established in 1985, focusing on the
manufacture and installation of double-glazed windows and conservatories. It
has a national customer base which has been hard-won in this competitive
business, with sales made in particular through repeat business or
recommendation - it is a business where both product quality and customer
service are paramount.

During a recession, sales of both products have decreased and the company
has had to make a small number of redundancies, with the main problem
being slow cash flow and limited sales. Whilst there is enough profit to make
monthly staff payments, suppliers are also short of funds and so push for
shorter credit terms.

The Manufacturing Manager has worked in this role for many years and has
learnt the value of manufacturing a high quality product. His steady
conscientious approach to his work has been instilled into his team, with whom
he has built a good relationship over the years. Anxious to do a good job he
ensures his team is thoroughly trained in reading architects’ scale drawings and
in quality assurance; there are very few recalls of his double-glazing or
conservatories.

The Operations Manager is tied to time constraints and his teams are less
well trained. His aim is to take as little time as possible to construct on-site as
‘time is money’. He admits that his team cuts corners, but not on the areas that




152

IN PRACTICE

the planning inspector may assess, and so he can move his team onto the next
job and be seen as being both efficient and effective.

Finally, the Sales and Customer Services Manager, a confident and
socially able man, is keen to be spontaneous and to promise anything for a good
sale, which the Architect and the Manufacturing Manager then need to adapt to
make it feasible. He naturally focuses his attention on sales, particularly in this
economic climate, so that he is seen as vital to the company’s future. Customer
Service is in his view the Cinderella service as it does not bring in any further
money. Lately there has been an increase in the number of complaints and
difficulties that he has to manage.

The three managers have disagreed more recently and the CEO is concerned
that the different approaches to work may cause a more long-term problem
and that their disagreements are beginning to adversely affect the teams. For
example, the manufacturing team dislikes the approach taken by those working
on-site and feels that complaints that have been initially sent to manufacturing
are really the fault of the Operations Manager and his teams. The CEO has
suggested mediation and arranged for external mediators to visit for one day.

The mediator met with all three parties separately to determine the issues
and then they met all together. They were able to see that they had different
personalities and different priorities but that they all contributed to the future
viability of the company. They also recognized that the economic situation had
put extra pressure on their working relationships, a pressure that made any
differences in approach seem more acute. Though the Manufacturing Manager
still wanted to take time to ensure good quality, he came to acknowledge the
importance, for the viability of the company, of a steady flow of work. This made
him more amenable to these difficult projects. The Operations Manager agreed
to make sure his team did not cut corners if the CEO would agree an extra
half-day on site for conservatories. More importantly, the OM realized the effect
that cutting corners was having on both repeat customer and recommendation
sales. The most valuable part of the agreement was the decision to meet
regularly to discuss issues and the mediator made sure that the date, venue and
time of the first meeting was set before concluding.

Conflict - collective dispute resolution

HR professionals working in a non-unionized setting cannot ignore collec-
tive dispute resolution skills. Having the knowledge and skills to work with
unions improves our employability, and our career paths may well lead us
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into situations where we need to understand how collective bargaining is
carried out. The CIPD professions map (2021a) refers to a need to manage
collective bargaining, and to drive effective working relationships through
consultation and negotiation.

Collective bargaining

Collective bargaining is collective negotiation by the union on behalf of its
members. It is a formal process for the two parties, the employee
representative and the employer, to present and discuss the proposal to
changes in terms and conditions of employment with the purpose of finding
agreement.

Disclosure of information for collective bargaining

In many cases the information that a union requires to negotiate effectively
is held by the employer. Collective bargaining may concern specific matters
arising daily at the workplace affecting particular sections of the workforce
or it may be an extensive negotiation of terms and conditions of employment
affecting the whole workforce in multi-plant companies. In each case the
depth and breadth of information required will be different.

Further details can be found in the Code of Practice on disclosure of
information to Trade Unions for collective bargaining purposes.

Preparing for collective bargaining

The first step for any negotiation commences a long time before any formal
negotiation starts. It is imperative to build a good working relationship with
union representatives at all times. Listening to them if they have an issue
that needs your assistance, and treating them with respect will have estab-
lished a foundation that will help the negotiation process. This will ensure
that both sides approach the negotiation in a more positive manner.

Prior to the negotiation the employer may find it difficult to determine
what the claims of the union may be. It could be that a pay agreement is
coming to an end in which case it is probable that any negotiations will have
an element of pay claim. Though the employer may have had less time to
prepare for the negotiation, the union will have requested information from
the employer which may well have provided a clue to the argument the
union may be wishing to make. The employer will need to have a good idea
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TABLE 5.8

Item Examples of information required

Pay and benefits principles and structure of payment systems; job evaluation systems
and grading criteria; earnings and hours analysed according to
work-group, grade, plant, sex, outworkers and homeworkers,
department or division, giving, where appropriate, distributions and
make-up of pay showing any additions to basic rate or salary; total
pay bill; details of fringe benefits and non-wage labour costs

Conditions of policies on recruitment, redeployment, redundancy, training, equal
service opportunity and promotion; appraisal systems; health, welfare and
safety matters

Manpower numbers employed analysed according to grade, department,
location, age and sex; labour turnover; absenteeism; overtime and
short-time; manning standards; planned changes in work methods,
materials, equipment or organization; available manpower plans;
investment plans

Performance productivity and efficiency data; savings from increased productivity
and output; return on capital invested; sales and state of order book

Financial cost structures; gross and net profits; sources of earnings; assets;
liabilities; allocation of profits; details of government financial
assistance; transfer prices; loans to parent or subsidiary companies
and interest charged

of the current practices and procedures and existing agreements. This gives
a basis on which negotiations can be made.

The approach that the Trade Union will make will depend on the original
agreement between employer and union. It may be that a letter informs the
employer of the claim, or that the Trade Union requests a meeting with
management in which it makes a claim. In either circumstance it provides the
employer with the information the employer needs to prepare more thor-
oughly for the negotiation. Only then can the employer establish their own
aims for the negotiation and anticipate what the aims of the union might be.

One tool that may be useful is the aspiration grid (Gennard and Judge,
2016). This tool can be used to identify the position of both parties (see
Table 5.9). In the example, the employer has surmised that the union will
argue strongly for a wage increase, but if necessary the employer would be
prepared to agree. This is an integrative bargaining issue — there is the
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TABLE 5.9 The aspiration grid

Union Employer
Items for negotiations Ideal Real Fall-back Fall-back Real Ideal
Wage increased by 2% X X X 0 X X
Holiday increased by 2 X X 0 0 0 X
days
Performance-related pay 0 0 X X X X
Pension payments X 0 0 0 X X

increased by 1%

SOURCE Adapted from Gennard and Judge (2016: 288)

possibility of common ground. There is a likelihood of finding common
ground with the holiday increase also. However, there is one issue where
there is no scope for any change in position. The employer wishes to instigate
performance-related pay whatever happens. If the employer has interpreted
the union’s position correctly then it clearly shows that there are two very
important issues — the wage increase for the union and performance-related
pay for the employer. Other issues are less important to either party. By iden-
tifying the issues in which there is little scope for agreement the employer can
try to analyse why these areas are particularly important to each party. In
doing this the employer might find that there may, in fact, be some room for
manoeuvre on these issues or that there is a different way to manage the
same issue so that both parties are content. It enables the employer to be
flexible before positions have been set and any change being seen as defeat.

ROLES

The negotiation requires more than just the Lead Negotiator. A member of
the team will record what has been agreed and take notes during the meet-
ings with the union. The Record Keeper will also take notes at the employer’s
meetings so that any decisions on strategy or objectives are clear and can be
laid out for the Lead Negotiator prior to the meetings with the union. The
Observer takes a dispassionate viewpoint, will quietly examine the negotia-
tion and so will be able to give feedback and advice to the Lead Negotiator.
The Specialist has technical expertise which can be used to advise the Lead
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Negotiator on, for example, financial or legal matters. The Specialist may
also seek an adjournment if they need to advise the Lead Negotiator further.
There may be an Analyst who will review union offers and analyse the effect
of these on the business. Finally, one of the negotiation team will need to be
responsible for the environmental issues, for example, ensuring the heating
and ventilation in the room is adequate or reminding the Lead Negotiator
that the discussion has been lengthy and the parties may appreciate a break.
So the team could consist of:

. a Lead Negotiator;
. a Record Keeper;

. an Observer;

. a Specialist;

. an Analyst.

Negotiation skills

Carrying out a negotiation is a particularly difficult task, requiring a range
of high-level skills. It needs the negotiator to manage complex and detailed
information, both as part of the preparation and during the negotiation.
Information at the preparation stage will need to be analysed so that a
strong counter-argument can be developed. Information during the negotia-
tion is provided by the union as part of their argument, and this may need
an immediate reply or, if necessary, require scrutiny before a response is
given.

Of course, any response given will require perception and good judge-
ment. A negotiator will require the ability to evaluate information and assess
its value to the employer’s position and to effectively gauge what can be
offered to the union and what is of too great a value to give away. A good
negotiator will carry out the negotiations by building on their excellent
interpersonal skills. They will be astute and emotionally intuitive, with an
awareness of other people’s feelings, which they can use as they carry out the
exchange. They will also possess patience and integrity, to be able to build
rapport and empathy and to be able to effectively illustrate verbally.

Flexibility and creativity are essential so that the problem can be viewed
from the different positions of the parties. They can then identify whether
the needs of both parties have aspects that can be accommodated, whether
their needs have aspects that could be viewed as complementary in any way,
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and suggest solutions to facilitate a win-win situation. They will possess
commercial awareness — an understanding of the needs of the business, so
that they can interpret the information gathered in the exchange to make
suggestions that fulfil their aims.

The collective bargaining meetings

Once the union claim has been received, either in the form of a letter or
during a first meeting, the employer has a reasonable idea of the key issues.
The employer will prepare its response, forming an idea of the possible reac-
tion the union may have to the position of the employer, before arranging
another meeting with the union.

A series of meetings with the union follow in which different parties
discuss the issues broadly, using clarifying questions as required. It is impor-
tant to use these meetings effectively to get a good understanding of the
issues and the importance of them to the union, and it may be that the
employer may later return to the aspiration grid to make amendments that
influence the offers that are made. Summarizing using neutral language
helps both parties ensure they have a full understanding but does not judge
in any way the arguments made.

Gradually during these meetings the views of both sides become clear and
the parties begin to link issues that could be traded and make suggestions.
Signalling a trade is not always easy and often negotiators will use the
phrase ‘if... then’ as this identifies the linked issues. This stage should not be
rushed — the Record Keeper will take notes and in an adjournment the
Analyst will provide an assessment of the consequences of accepting the
offer to the employer. The Lead Negotiator should give way on those issues
that are less costly to the employer but of value to the union. For example,
it may be less costly to give all employees in the bargaining unit a 1 per cent
pay rise than to give them all one day’s extra holiday. If signals are identified
either party may move their position to make a tentative agreement.

Adjournments are important as they give each party an opportunity to
assess the situation and inform others of their progress as necessary.
Adjournments may be as short as half an hour or as long as a few days, but
the purpose of the adjournment is to:

. enable the team to evaluate proposals;
. regroup the team and reassess strategy;

. confer with those in higher authority.
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It needs to be remembered that the union Negotiator will need to return to
the union members to get the agreement ratified.

The position of both parties progressively comes nearer until an agree-
ment can be made. Just before this both parties should make sure that they
clarify the issues and the agreement fully. The employer should convince the
union that this offer is final.

The case study below analyses the impact of the Trade Union Act 2016.

CASE STUDY
The Trade Union Act 2016: bark worse than its bite?

The Trade Union Act 2016 (TUA 2016) has been described as a ‘nasty, vindictive piece
of legislation’; put in place to weaken Trade Unions (The Guardian, 2016b). The
requirement of a 50 per cent agreement for a strike at ballot has led unions to try
different tactics.

Leverage is one tactic. According to Unite, ‘Leverage is a process whereby the
union commits resources and time to making all interested parties aware of
the treatment received by Unite members at the hands of the employer... We ask all
interested parties to make moral and ethical decisions about their future relations
with an employer. Unite will make sure all are aware of the true facts behind an
employer’s poor treatment of our members. We will ask those who object to the
behaviour of an immoral employer to conduct lawful protest against the actions of
the employer’ (Unite, 2021).

Some unions have made increased efforts to ensure ballot thresholds are met.
Others may front-load the number of days of action, so that the impact of many days
of strike over a short period of time may prevent the need for further ballots. Others
may take unofficial action - this was undertaken in 2017 by a number of employees,
including postal workers (Doncaster, Kilmarnock, Bedfordshire and Buckinghamshire,
Scarborough), lecturers (SOAS), nuclear power workers (Sellafield) and electricians
(Crossrail in London).

The Trade Union Act 2016 has led some unions to choose protest tactics, using
unofficial action and leverage to pressure employers towards the negotiation table.
As a protest tool leverage needs to be used carefully as we note that pressure by
pickets on third parties can be such that they break their contact with the employer.
Leverage such as the March Against Austerity in 2015 promoted support for public
sector employees without the need for industrial action.

So, in conclusion is TUA 2016’s ‘bark worse than its bite’? It isn’t muzzled but it is
on a leash.
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Industrial action

In the event of receiving notification of strike action you will need to advise
Line Managers who have team members taking industrial action. Line
Managers will need to discuss the action with their team so that they are
aware of the details of when the action will take place, that the action is
legal and that those who are not part of the union may need to cross a picket
line to attend work. Non-union members will need to know that any unau-
thorized absence will be treated under the discipline procedure. They will
also be required to maintain good relations with both union and non-union
members as the team will need to work together after the strike is over.

The first step will be to discover whether there has been a prior agree-
ment with the union over the procedure during a strike. There may be a
protocol agreed, which covers some of the more challenging or complex
issues that industrial action might create. There could be an agreement made
for how the HR department will manage any sickness absence or annual
leave during a strike — for example, it would be sensible to make it clear
whether a striking employee should continue to follow sickness absence
procedures during the industrial action and be subject to a return to work
interview once the action has ceased. The agreement might cover other
aspects of industrial action, such as the wording of internal and external
communication concerning the action. Depending on the size of the
company, and its significance in the local community, there might be press
coverage. Whilst the protocol could give details of external communication,
it may also give guidance on how to manage employees that make comments
to the press about the strike and the employer.

The next step is to check that the action is legal, and this may involve
taking legal advice to confirm that the ballot has been carried out correctly.
The type of action, whether a strike or action short of a strike, should be
confirmed, along with the dates, duration and employees involved. This
establishes the scope of the action so that contingency planning can be
carried out.

Whilst it is clear that recruitment agencies cannot legally recruit tempo-
rary staff to cover for striking employees, there are other options that may
be available to the employer. There is no legal constraint on the employer if
it wishes to recruit temporary staff directly, rather than through an agency,
though from a practical point of view in the short period before industrial
action this may be difficult. It is possible for an employer to redeploy
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employees from one team to cover another. However, employees cannot be
forced to complete tasks that are outside their job description and they
might not have the training to carry out the work. Even willing employees
that are redeployed to cover may not find it easy crossing a picket line in this
situation and it is important to remember that the employer has a duty of
care to its employees and putting them in this situation may be a matter of
judgement.

Line Managers will be required to make contingency plans in which
different departments will play their part. For example, the industrial action
may impact on delays in orders or delivery times and customers may need
to be notified. The website may need to provide information about this and
customer services may provide assistance passing information to customers.
Any suppliers making deliveries should be warned that there is a picket line
and encouraged to allow extra time for their journey. Some suppliers may
not wish to cross the picket line but by making contact with them the
company may be able to encourage them to do so, in order to reduce the
negative impact of the strike.

Conclusion

We have focused on the planning and skills required for managing disputes,
both individual and collective. HR professionals have to manage grievances
between the employer and employee and both Line Managers and HR
professionals are often called on to mediate between employees. Formal
mediation schemes are becoming a useful means of handling some of these
situations. When managing collective disputes the HR profession will need
to develop their negotiation skills to ensure that both parties leave with
satisfactory results so that relations between the employer and the Trade
Union can remain positive. Whilst some Trade Unions remain militant, using
the threat of industrial action as leverage, others build a partnership with
employers, being a representative voice for their members but taking a more
active role in the organization. Other employers choose to develop non-
union voice mechanisms, such as the Employee Forum. The situation of each
employer is unique and the choices made in terms of managing the employ-
ment relationship will differ, but every employer will benefit from a planned
and skilled approach to Employee Relations.

The next chapter examines how the employment relationship can be
measured to provide information for employers from which they can deter-
mine any problems.
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DIAGNOSTIC QUESTIONNAIRE NEGOTIATION

This questionnaire is designed to support HR professionals to evaluate their
own negotiation skills.

.<
&
=
S

1 lam able to analyse written and verbal information to identify the
key issues.

2 | calmly manage complex written and verbal reports and data.

3 | can identify the employer’s response to a range of different
arguments.
4 | communicate clearly and concisely.
5 | ask questions to ensure | have a clear understanding.
6 | can see issues from a range of viewpoints.
7 | enjoy identifying common ground.
8 | think clearly under pressure.
9 | create a professional and comfortable environment.
10 In a negotiation | do not take comments personally.

171 In anegotiation | treat all parties with respect.
12 |am able to identify when there is signalling.
13 Iam willing to compromise when needed.

14 | can identify important objectives and can adapt strategies to
achieve them.

L DO L L e L
L DO e L

15 | can see when it is time to stop negotiating and make an
agreement.

Scores

Questions 1-4 relate principally to negotiation preparation, questions 5-11
relate to the exchange with the union and questions 11-15 relate to the last
stages of the negotiation.

Between 15 and 13 positive answers

To achieve this score you are an experienced negotiator, whether at work
or outside, or have developed the key skills to enable you to negotiate
well. You prepare effectively, managing complex information to see
clearly the strategy that you need to take. If you have answered these
questions positively then it is likely you are a confident
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communicator, assertive but not aggressive. You also are reasonably able to
end the negotiation effectively, making timely decisions. However, this
questionnaire has not assessed your ability to work with other people during
the negotiation and it may be that this is an area you can develop further.

Between 12 and 9 positive answers

To get a score of 12 it is likely that you are a reasonably confident
communicator having gained the majority of your marks from questions
5-11. The distribution of your scores between preparation and the end of
the negotiation process will provide information for you to assess your
ability. Often negotiators are good at planning, analysing information and
forming the strategy that should be taken, but find it difficult to identify
when to compromise and make the final decision to agree. They may either
finish too early, not getting the best bargain, or leave it too long and begin
to irritate the other party. Alternatively you are able to continue
negotiations as necessary, and have good social skills, but you are weaker at
the more theoretical analysis, planning and information management in the
preparation stage. A lower score again depends on the distribution but at 9
positive answers you probably remain reasonably good at communication,
but are weaker at both preparation and the end of the negotiation.

Between 8 and 2 positive answers

A score of 8 positive answers could theoretically show someone good both
at preparation and decision-making but this is very unlikely. Most negoti-
ators have a degree of communication skills but these may need developing
further. They may also have some decision-making skills, but may not always
identify when the other party is signalling to them or end the negotiation at
the best time. These skills take time and experience to develop.

A score of 3-7 shows a hew negotiator with some good points but it is
unlikely you are yet able to clearly identify signalling or end the negotiation
at the right time. However, each negotiation provides opportunity to
develop your skills and the questionnaire will have highlighted areas you
can now concentrate on.

If you scored below 3 it is likely that you have assessed yourself very
harshly — these questions need a general answer. You do not need to be
perfect but answer positively where in the majority of cases you meet
the question. It may be worth reassessing your answers.
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Measurement

INTRODUCTION

Human Relations is a dynamic profession and it is only relatively recently that
Employee Relations specialists have progressed from being reactive to
developing more strategic approaches. This has moved apace with the
propensity of research on employee engagement, and corporate measurement
of the employment relationship has tended to focus on engagement as a
measure that can be linked to productivity. There are also national surveys that
support both companies and national policy makers.

This chapter does not delve into the measurement of engagement but will
explore:

. the challenges faced by companies preparing to assess the employment
relationship;

. national surveys and their value to employers;

. specific findings from the CIPD Good Work Index 2021;

. qualitative and quantitative measures available to employers.

The challenge of measurement

The rationale for measurement

Employers will want to measure the health of the employment relationship
in order to make sure that they attract potential employees of the right cali-
bre and retain them within the organization. Monitoring and taking steps to
improve the state of the employment relationship has a direct influence on
the competitiveness of the business.
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It may also be important to an organization that they are seen to monitor
the employment relationship and to be seen to act on the information that
is gathered. It gives a message to employees that their views matter. Currently,
most assessment of the employment relationship is by means of the meas-
urement of engagement, using employee attitude surveys. If these surveys
are based on Gallup Q12 the results can be compared with over 400 other
companies. There are also standardized questionnaires but these tend to
focus on specific areas such as engagement or job satisfaction. Also consul-
tancies provide specific diagnostic services to measure engagement or
Employee Relations.

A number of national surveys are also available. These can provide infor-
mation for employers to, if not benchmark against, at least have a view of
the state of Employee Relations, the psychological contract and the employ-
ment relationship in other companies and sectors.

Validity and reliability

Most employers design their own employee attitude survey. One of the chal-
lenges with any organizational survey is its validity — that the questions test
what they set out to test. There is a danger that employees will choose answers
that they believe the employer wants them to give. The ability for employees
to answer the questions anonymously supports the validity; however, the
extent to which employees in all organizations feel secure enough to answer
truthfully, despite promised anonymity, remains questionable. In fact it could
be argued that it is in companies where the employment relationship is best
that the response in attitude surveys may be the most candid.

The challenge of reliability — the ability to get the same answer if the
questionnaire is repeated — is less controversial. If we can depend on the
results to indicate the attitude of the workforce at that point in time, then if
it was repeated during that time period the results should be the same. It can
be argued that validity and reliability are best managed with surveys that are
externally designed and administered as this can enhance the questionnaire’s
credibility.

Designing an in-house survey

Before we go on to look at questionnaire design it is important to under-
stand that this is not our only option for gaining information about employee
satisfaction. We have data available from exit interviews which can provide
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valuable information for why employees have left, and if we are to carry out
some primary research of our own, we also could use interviews with
employees, along with focus groups, to gather the views of employees. The
benefit of a questionnaire is its anonymity — our role as HR professional
makes it difficult for employees to be truly objective in their answers in an
interview or focus group, regardless of how much we encourage honest
answers. Employees that are interviewed or part of a focus group may feel
that any complaint about the company might be passed on to their manag-
ers, or that if they are viewed as someone who is not fully satisfied with the
company, it might compromise their position if there was an opportunity for
a promotion. For these reasons a questionnaire is often chosen.

For many organizations an in-house survey is sufficient and this can be
designed with some thought. A survey needs to be clearly constructed, with
questions which are not ambiguous. When preparing an in-house survey we
are able to focus our questions so that particular issues pertinent to the
company can be explored in greater depth. We also need to be concerned
that any questions that we as the organization may ask will not engender
expectations that then cannot be met.

When preparing employee engagement and satisfaction surveys it is
necessary that we keep in mind the need for:

. clarity;

. long-term comparability;

. relevance.

Make sure that questions are clear; this may be particularly important for
MNCs, which may have problems with translation and cultural differences
in answering particularly culturally specific questions. Findings will need to
be comparable over time to show the impact of interventions made to
improve employee satisfaction and engagement. Finally, questions need to

be relevant to the organization and the focus it will take — often less
problematic for those surveys developed in-house.

Survey design principles

There are some general points that can make questionnaires easier to
complete and help improve the response rate:

. make sure that they have a logical sequence;

. separate questions into sections;
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. make the questionnaire short;
. number the pages;

. make the questionnaire attractive.

Questions can be closed, or fixed responses in which the respondent chooses
between a selection of fixed answers. These are usually easy to answer and
so are best placed at the beginning of the section of questions. They provide
quantifiable information, which is easy to present but does not give the
depth of information that is needed to make improvements. Examples of
closed questions are given below:

Have you ever had a formal grievance?
Yes [0 No O

What is your opinion of training provision?
Excellent Poor
1 2 3 4 5

Open questions give employees the opportunity to give their own perspec-
tive and can enable the HR Professional to gather information that was not
anticipated. This is particularly valuable.

Using surveys

When it is time to release an employee survey it can be publicized using the
company intranet. It may be that it is given to all employees or a selection —
if a sample is chosen then these will usually be randomly selected, or if there
are issues in one part of the organization then it may be that only employees
from this area are chosen. Questionnaires can be set up on the intranet so
that employees can open and answer them anonymously, or they can be sent
by email. This email acts as a covering letter and so must explain:

. the purpose of the study;

. anonymity — especially if they have been contacted by email;

. the timescale for response;

. a‘thank you’!

Once the information has been gathered it is management which will need

to decide how they should respond to the views aired in the survey. Doing
nothing is not an option — if the employer does not respond then the
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employees will know that it was not a true consultation and it will damage
the trust built between the organization and the employees. This is a particu-
lar problem with surveys that are led by one department, such as the HR
department, with little commitment from the Senior Management Team.

National measures of the employment relationship

There are a number of different providers of surveys and information that
can be used to analyse, compare and discuss the state of Employee Relations,
the psychological contract and the employment relationship. The OECD
Employment Outlook, published annually, provides information on labour
market trends in the 35 OECD member countries. This includes a report on
relevant comparative Employee Relations. The CIPD produces a quarterly
Employee Outlook which provides a snapshot of the employment relation-
ship on a national scale. Also the Chartered Management Institute publishes
an annual research report, “The Quality of Working Life in the UK’.

However, the best respected is the Workplace Employment Relations
Study, of which the most recent is the 2011 survey. This has not been
repeated and has been superceded by other studies, which are reported on
below.

The Good Work Index

INTRODUCTION

The Good Work Index 2021 was completed during the pandemic of 2020~
2021, with findings collated in January 2021 and the report published in
June 2021. It reflected on seven core dimensions:

. pay and benefits;

. employment contracts;

. work-life balance;

. job design and the nature of work;

. relationships at work;

. employee voice;

. health and well-being.
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Over the period of the pandemic the percentage of furloughed and home-
working employees varied with position. Those with routine or semi-routine
roles or lower supervisory or technical roles tended to be the most furloughed
or had to attend a physical workplace at least half the week. Intermediate,
middle or higher management were rarely furloughed and tended to work
from home for more than half the week. Small business tended not to
furlough staff. This impacted on the results of the survey.

WORKING FROM HOME AND WORK-LIFE BALANCE

Forty per cent of employers expected their staff to want to work from home
at least one day a week. This reflects well as 20 per cent of employees wanted
to work fully at home and 38 per cent wanted to work partly from home.
Employees should expect that this hybrid working will need to continue to
be offered. There is a real difference between key workers and non-key
workers. Only 33 per cent of key workers could work from home compared
with 61 per cent of non-key workers. Whilst those who worked from home
expressed positive overall work-life balance, they did find separating work
from home life difficult, with 29 per cent saying they found it difficult to
relax in their personal time compared with 18 per cent of those working at
a physical workplace.

HEALTH AND WELL-BEING

Having worked throughout the pandemic, it would be expected that key
workers have poorer health and well-being scores. Key workers were more
likely than non-key workers to feel exhausted at work (26 per cent and 17
per cent respectively) and under excessive pressure (25 per cent and 18 per
cent respectively). Few of those who worked from home felt that it impacted
positively on their physical health (19 per cent) and 37 per cent of those
working from home felt it had a positive impact on mental health. It seems
that the sedentary and isolated working conditions played a role in these
results. In fact the hybrid approach to working seemed to have the best
effect on physical and mental health.

WORKPLACE RELATIONS

Surprisingly, those who worked solely from home scored highest on work-
place relationships; 75 per cent had good working relationships against 70
per cent of those who were not homeworking. They also scored well online
management relationship (72 per cent compared with 65 per cent). More
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research is needed to understand this. A virtual meeting with a Line Manager,
the more focused interaction, and psychological factors of such meetings
where eye-contact is more achievable, but from the psychological safety of
your home environment, may play a role in forming a closer bond with the
Line Manager. The ability to share documents, to work collaboratively
online and to record meetings may also have an impact.

EMPLOYEE VOICE

Employee voice measures have improved compared to 2019-2020. Forty-
nine per cent stated that managers kept them informed. Those in the private
sector felt that they had fewer voice channels, as did furloughed staff, who
felt more isolated.

Managing Conflict in the Workplace Report 2021

CONFLICT
The ‘Managing Conflict in the Workplace Report 2021°, a second survey,
can be used to review conflict. It reflected on how open employees were to
reporting conflict and how employers resolved conflict. Less than half of
employees (44 per cent) report that the conflict or difficult relationship has
so far been fully or largely resolved, while over a third (36 per cent) say it
hasn’t been resolved. Seventy-six per cent of employers agree that their
organization is doing enough to manage conflict between people at work.
However, 24 per cent of employees think that challenging issues like bully-
ing and harassment are swept under the carpet in their organization.
Discipline and grievance procedures were the tools most likely used to
resolve issues. Barriers to resolving issues included lack of trust of employ-
ees in management and lack of role models and leadership of managers.
When it came to the skills and confidence managers had, they feel they
understand the organization’s discipline and grievance policies (74 per cent)
but feel less confident in their own ability to have difficult conversations (23
per cent). It is clear that this is where employers need to address training and
support.

Organizational measures of the employment relationship

If the employment relationship is poor then it can be assumed that employees
will remove themselves from the workplace, either through increased
absence or by finding another job. The measures of turnover and absenteeism,
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therefore, can indicate the health of the employment relationship, though as
always any increase in these measures cannot be said to be fully attributed
to the employment relationship. It could be argued that both discipline and
grievance indicate some extent of discontent or dissatisfaction and therefore
measures of the number of disciplinaries or grievances can also show trends
in the health of the employment relationship.

Qualitative measures

Qualitative measures provide opinions and views rather than statistical
data. Employers tend to use two types of qualitative research, carrying out
interviews to monitor turnover (exit interviews) and detailed questionnaires
to measure engagement (attitude surveys).

The exit interview provides qualitative information, the views and opin-
ions of employees leaving the organization, and as such can be a good source
of information, particularly if interviews are taken to show trends rather
than viewed individually. By measuring trends the HR professional can see
how the employment relationship is in different departments. Exit inter-
views may be useful for assessing the employees’ ability to access training
and available progression routes, and the effectiveness of pay and benefits as
methods to retain employees. However, they may not be totally reliable —
some employees may express dissatisfaction, others may not, and they may
still feel prevented from giving an honest answer by the need for a good
reference. Often employers will carry out research later, after the employee
has left the company, to determine those factors that have ‘pushed’ the
employee rather than those ‘pull’ factors, such as pay and advancement,
which have attracted employees away from the organization.

Quantitative measures

TURNOVER

Some turnover is needed to ensure innovation and remove ineffective
employees but an excessively high turnover may indicate a problem as
employees less satisfied with their job leave the organization. However, it is
not as simple as identifying trends and some understanding of the reason
employees leave needs to be applied to the analysis. The reasons for leaving
have been listed by Armstrong and Taylor (2017: 295) as:

. more pay;

. Dbetter prospects;
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. more security;

. more opportunity to develop skills;

. unable to cope with job;

. better working conditions;

. poor relationships with manager or team leader;
. poor relationship with colleagues;

« bullying or harassment;

. personal — pregnancy, illness, moving away from the area etc.

Unless employees leave for personal reasons, employees will leave their
workplace when the psychological contract is breached and trust and
commitment damaged, or for an improved employment relationship else-
where. Some of the above reasons may damage the relationship and others
provide the opportunity for a better relationship.

Other factors also influence turnover. The strategic decisions of a busi-
ness can influence employee turnover. The lifecycle of the organization,
whether it is in growth or decline, will influence the extent of turnover, as
will business strategy. The employer may wish to close a site or re-deploy
employees to carry out different tasks and this change may result in planned
redundancies or voluntary resignations as a result of the break-up and
change of teams. The employer’s price strategy or differentiation strategy
will have an obvious impact; if the employer has a low price strategy, its cost
cutting will extend to pay, benefits and training and it is likely that employee
turnover will be high. If the employer has a differentiation strategy, compet-
ing on either innovation or quality, the value placed on employees is higher
and it can be assumed that the employment relationship should be better.

Redundancy may have obvious effects on the psychological contract of
those employees remaining in the organization, as they can feel vulnerable,
and this may therefore affect the employment relationship. But redundancy
is driven by the business and therefore any increase in turnover is expected.
Increased dismissals will either show an increase in misconduct as a result of
a poor employment relationship, but may also show a change in manage-
ment approach and applying more stringent policies. Voluntary turnover
may be useful as the decision to leave may be influenced by changes in rela-
tionship with the organization that has made the employee less satisfied.
However, this still does not account for those that left for reasons that
cannot be influenced by the employer, reasons such as the need to move area
for a partner’s job.
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Despite the fact that the measurement of employee turnover is an inexact
process it can still provide information from which the organization can
assess the employment relationship. There are a number of formulae that
can be used to monitor employee turnover and if measured regularly can be
used to compare the extent of any retention problem and the state of the
employment relationship.

The ‘crude’ or ‘overall’ turnover index measures all leavers, both those
that have left involuntarily through dismissal or redundancy and those who
have voluntarily left. The crude turnover index is used by the CIPD and IRS
Employment Review and allows employers to benchmark their index against
that for their sector or region in the same period. The crude turnover index
is as follows:

Total number of leavers over period

—x 100
Average total number employed over period

A second useful measure of turnover is the stability index. This focuses on
those that remain and so looks at continuity of service. The stability index
is as follows:

Number of employees with n years’ service at a given date

%100

Number employed n years ago

For larger employers it may be possible to use both of the measures for
departments so that information can be focused on retention at department
level.

Absence

Measuring absence may indicate more than the health of individual
employees — it may capture the absence that comes about through unen-
gaged or demotivated employees. This link between dissatisfaction and
absence is contentious and it can be argued that it is a simplistic view of
absence and its causes. It assumes that demotivated employees will find
ways to stay at home, and in fact there may be days when employees take
time from work pretending to be ill, for reasons as widespread as disliking
their job or recovering from a hangover. However, it does not account for
the results of a poor employment relationship. Huczynski and Fitzpatrick
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(1989) in Taylor (2008: 412) listed some causes of absence in some particu-

lar cases and these included:

. general boredom with the job;

. lack of responsibility and challenge;

. forms of work-related stress;

« poor working conditions;

. work overload;

« lack of a defined workplace role;

. poor relationships with colleagues;

« poor supervision;

. frequent internal job moves.

Some of these causes can be attributed to a poor employment relationship.

None of these causes are a result of pay, the economic or transactional

aspect of the employment relationship or legal rights. They relate to the

social aspect of the employment relationship and the psychological contract.
Calculating absence through determining ‘working days lost’ in a given

period, usually a year, can be used to benchmark against other companies
within the sector or geographic area.

Total number of working days lost in given period

x100
Total number of contracted working days over given period

Conclusion

Often employers can be inward-looking, and this focuses their attention on
factors that influence the employment relationship that are outside their
control. National measurements of the employment relationship give
employers a useful perspective. However, measuring the employment rela-
tionship remains difficult and the tools available to the HR professional do
not measure the relationship alone but are influenced by other factors.
However, we do need to survey employees and gain an understanding of
their views and this chapter has examined how to design our own surveys.
Engagement, absence and turnover measures, however, will give an indica-
tion and can be benchmarked against the average in the sector or geographic
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area. They can also be used to indicate the impact of techniques used to
improve engagement and the employment relationship so that we can make
improvements.

Just before we take a look at the future of Employee Relations, evaluat-
ing the environment that influences it and how this might affect us as HR
professionals, we finish with a case study and diagnostic questionnaire. The
case study below describes how research into absence in the Police Force
reflected the state of the employment relationship as well as the health of
police officers.

CASE STUDY
Absence in the Police Force

Research was carried out by the Institute of Employment Studies for the Health and
Safety Executive and Home Office to assess current absence management practices
in the Police Force. The report recognized that absence management was more than
policy and practice but that ‘successful absence management fundamentally
depends on addressing wider organisational and management factors such as the
culture of the organization, their approach to well-being at work, communication
skills and the ability of Line Managers to competently deliver policy’ (IES, 2007: 6),
and therefore while some of it related to absence management processes, some
information was relevant to the employment relationship.

The research was carried out in seven Police Forces, a mix of rural and urban
forces, using focus groups, questionnaires, face-to-face and telephone interviews.
Forty-two interviews of Senior Managers were completed, 280 participants of focus
groups were questioned, including Line Managers, Trade Union representatives,
Police staff and officers and some returners from long-term sickness. Telephone
interviews were completed with eight employees on long-term sickness during the
period of the research.

The Police Force is working towards measuring average hours lost to sickness per
officer per shift pattern hours, and forces that have a Duty Management System have
greater ease in calculating this. However, there is a lack of consistent approach to
absence monitoring between forces. Due to the inconsistency of measurement
forces did not benchmark against other forces but did use the Home Office annual
national target absence figures.

The research suggested that few employees took time off work for non-health
issues, and in fact some police officers thought that employees would come in while
sick to maintain a good sick record and because of the good working environment.
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When sickness absence was taken for an illness or injury it was suggested that the
factors that caused the decision to be absent were often complex, involving the
extent of illness or injury along with work and personal issues.

It was recognized that workplace issues did impact upon absence. The physical
nature of the job at times led to injury or illness. Work pressures, increased
bureaucracy, performance targets, limited resources and inflexible shift patterns
were all cited. Some officers felt undervalued, especially if they were involved in
reactive work. At times absence was thought to be as a result of dissatisfaction.

You could never prove it, but you know it, because you’ll overhear throw-away
remarks from people. You know, something may have happened work-wise that
just hasn’t been to their liking. Next thing you know is: some people will just go
off sick, throw in the towel and go off sick. | wonder if they see it as a way of
getting back at the organization.

(Staff) (IES, 2007: 61)

The role of the Line Manager was vital in the management of absence, both for
long-term absence and facilitating return to work and forces experiencing
organizational change especially in relation to resources put an extra strain on the
employment relationship.

The Police Force had a number of strategies that would decrease absence and
simultaneously improve the employment relationship. Special leave allowed
employees to take time off to deal with emergencies at home. Flexible working had
been a successful tool, allowing employees to manage home commitments
effectively, and a more flexible approach to shifts has also been viewed in a positive
light by employees. There were also a range of health and well-being initiatives, for
example, gym membership discounts and mobile health checks. However, the
closure of police canteens meant that it was difficult to access hot food when on shift
work.

In conclusion the Police Force is experiencing the challenges of reduced funding
and increasing demand, and it was clear that the issues surrounding these had
influenced the employment relationship. There were some interventions that
improved the relationship, but the perception of their relationship with management
and the organization was important and impacted on the absence in the Police
Force.
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Never Sometimes Often  Always

[

14 | am well informed about what D D
is going on.

15 | feel treated fairly by my
organization.

16 | feel my job is secure.

17 | feel Senior Managers have
trust and confidence in me.

18 | have trust and confidence in
senior management.

19 |am content with my level of
pay for what I do.

20 | do my best for the
organization.

HEEEEE AN
HEEEEE AN
HESEEEENEE E N
HEEEEE AN

Scoring

For each ‘never’ mark you score 0, for each ‘sometimes’ mark score 1, for
each ‘often’ mark score 2 and for each ‘always’ mark score 3. Add up your
scores for questions 1-10 and questions 11-20 separately.

Scores for Q1-10 (Line Manager)

If you score 20-30 this means that you have a majority of ‘always’ answers
and have an excellent relationship with your Line Manager. You clearly
know what is going on, can make decisions over your work and feel you
have a voice. Your interactions with your Line Manager are positive and in
general you feel that decisions are just — particularly in terms of
interactional justice.

If you score 10-19 you have a majority of ‘often’ answers and you have a
good relationship with your Line Manager. There is scope to improve but
you are generally satisfied with the relationship and it is likely that you are
respected and trusted by your Line Manager.
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b If you score 0-9 you have a majority of ‘sometimes’ answers and could

—» improve your relationship with your Line Manager. You can feel disengaged

— _» and demotivated, and your Line Manager may not communicate with you,

— either listening to you or keeping you up to date. You have little power over
what or how you do things. You may find decisions go against you, but your

= Line Manager may not have built a good enough relationship with you to

e 2 you accept these reasonably well.

Tl

—» Scores for Q11-20 (the organization)

“7=* |f you score 20-30 you have a majority of ‘always’ answers and have an

=& excellent relationship with your employer. This relationship works both

—==® Ways as you give commitment and do your best. The employment

—» relationship is best in smaller organizations and ones where there are

- similar values, and you may find that this is your experience. It is unlikely

. that you had a low score for your Line Manager relationship as this is your
direct link with your employer.

= If you score 10-19 you have a majority of ‘often’ answers and have a

“T=® g00d relationship with the organization. You feel valued in terms of the

<= way you are treated, with more than a transactional relationship. You are

—==» reasonably content with your rewards for effort in terms of the training and

—_» Payyou receive. You are more likely to score highly if you work for a small

| organization or have shared values with your organization.

= If you score 0-9 you have a majority of ‘sometimes’ answers and you

T have a serious issue with your organization. Your response suggests that

“=®  occasionally you are committed but that you may feel that there are some

—==® promises that have been broken (the psychological contract may have been

—.» breached) or that you are feeling used. You may feel that procedures are

—_» unfair or unclear and decisions made may seem unjust. An employer does

— not get the most out of the employee if this is the level of engagement, and

| the employee does not enjoy the experience of work. It becomes a

Ny - transactional relationship. As with all relationships there are bad patches

0 necessary to determine at what point the relationship has

== broken down.

P

ol

Tl



Conclusion

Summary

Throughout this book we have seen the importance of Employee Relations
and how to practise it effectively. We have attempted to explain how
Employee Relations is relevant today, its role in supporting business to
improve performance and the need for a strategic view. We have enabled HR
professionals to implement the different aspects of Employee Relations and
discussed the skills needed by modern HR professionals working with
employees and supporting Line Managers.

The fact that there are many organizations influencing Employee Relations
(national organizations such as Acas and the CBI, and international ones
such as the International Labour Organization) indicates that Employee
Relations is not carried out within companies in isolation. The environment
in which the employer exists influences the employment relationship.

We conclude by examining the environment and the changes that may
affect Employee Relations.

UK political and legal landscape

In the past, political policy has had a profound effect on Employee Relations.
For example, the Conservative Governments of 1979-1997 reduced the
power of the Trade Unions, and the Coalition Government has more recently
reduced employment regulation and employee rights. Labour Governments
have not reversed this trend towards support of the employer, though they
are more supportive of Trade Unions. We as HR professionals may have had
to implement these laws or have seen them applied — laws which have, for
example, restricted the ability of Trade Unions to strike, affected the way
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discipline procedures are carried out and influenced how multinational
corporations communicate and involve their staff.

Government policy implemented through law defines the boundaries of
the employment relationship, ensuring the employees have protection from
unscrupulous employers whilst the employer can run a profitable business
without excessive regulation. In fact, the protection of employees is very
limited, requiring as it does a claim to be made to Employment Tribunal
within three months — easy for the vindictive ex-employee to complete but
difficult for those damaged by the treatment of a bullying manager, or strug-
gling with disability. In addition, the legal hoops that ex-employees with
claims must jump through against a large employee makes justice just out of
reach of many ex-employees who have a case against their employer. It is
still an indeterminate relationship where the employee is the lesser partner.

We feel the impact of law as an HR professional advising the employer
on how to manage the changes in law but will also as employees make sure
that our rights are protected if we seek, for example, maternity leave or
request flexible working. It is a balance between employer and employee
and both sides may feel that the balance of regulation is unfair.

Since 2008 the UK has been struggling to recover from the economic
downturn. Yet this seems a distant dream in 2022, as we pull ourselves out
of the Covid-19 pandemic, and the impact of this on our economy, business
and working life. Businesses that we relied on suddenly disappeared from
the high street, those with an online presence had a better chance - Netflix
and Amazon flourished. Challenges as a result of Brexit seem to be geograph-
ical, with businesses in Northern Ireland still unsure of the future.

It is in this context that any review of future trends and changes to
Employee Relations must be made, as Government policy attempts to build
a stronger economy, with stronger businesses more willing to invest in new
staff if the legal restrictions placed on them are less onerous. It is therefore
likely that the rights of employees will be eroded as the needs of business are
of greater importance for the economy.

The changing workforce

The workplace has changed: more of the workforce now has a degree or
higher-level qualification (CIPD, 2013) and this has supported the increase
of knowledge-based services (and a resultant reduction in the manufacturing
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industry). It is difficult to interpret how this change may affect Employee
Relations in the future, but a more educated workforce may in the long term
have greater expectations of their career and pay — at the moment, the
primary demand of the workforce is to gain and retain employment. They
may also expect a greater voice and be less likely to join a Trade Union. We
may need to develop and foster voice mechanisms to meet this change.

Those entering the labour market are often more adversely hit by a poor
economic environment. As the pandemic started there was a large fall in
employment for 18-24-year-olds. Many were in their first jobs, in retail or
hospitality, which were more negatively impacted than other businesses. Ten
per cent of those furloughed were in this age bracket. Not only were young
people more at risk from unemployment and being furloughed, but also
those seeking their first jobs are a greater risk to employers than those with
a track record of employment.

The impact on the young is difficult to project into the future, but it may
be that this also will have pushed young people towards improving their
education or into lower-paid or part-time jobs, such as cleaning or personal
care, where the growth in jobs has been.

It is these employees that will be most vulnerable to job insecurity in the
future, moving from employer to employer, and in 2008 the Commission on
Vulnerable Work, established by the TUC, reported on the increasing
number of vulnerable workers. Since then, the Agency Workers Regulations
(2010) have helped to protect agency workers but also the date when
employees can seek legal protection against unfair dismissal has been
extended to two years. Time is needed to assess the impact on this for those
more vulnerable employees and the role of Trade Unions will have to support
this type of employee. We as HR professionals need to ensure we remember
our duty to work within ethical and legal boundaries.

The age profile of workers has also changed with fewer young employees,
as previously explained, and more employees over 50 (CIPD, 2013). The
reasons are various, including the inability for older people to afford to
retire, changes in automatic retirement at 65 and demographic changes
increasing the number of older people in the population. However, this
impacts employers as they may need to retain and retrain older employees
and we will need to look to methods to engage these workers and develop
their new skills.

There have been such radical changes in women’s working lives that it is
difficult to envisage much more change in the future. Women make up a
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large proportion of the workforce, and maternity legislation supports their
return to work after the birth of children. The pandemic has impacted on
women more than could have been predicted, with many juggling home-
schooling responsibilities during this time, along with household chores and
holding down a demanding job. The pandemic has led to more traditional
roles being taken by women.

Technology

The development of digital technology has revolutionized working life and
enabled the wide range of working patterns that we see today. Technology
has enabled employees to work more than the traditional 9-5. Employees
can work 24-7, with laptops open on the train before or after attending
work, and emails checked from their bedside. Customers can purchase 24-7
using technology, and we see local supermarkets open throughout the night,
orders made overnight packed and sent the next morning — in a world where
demand can be met instantly, increasingly the same is expected of employ-
ees. Many employees can use technology to work from home, attending
telephone or video conferences, accessing training sessions through webi-
nars and being part of a virtual team, with team members situated across the
globe. The pandemic has enabled more home-working and we see some
degree of hybrid working continuing.

Cloud technology means that documents can be accessed from tablets,
laptops, desktops or phones from different venues, different countries and
different users so virtual teams can work on projects from different sites
around the clock. It has also had a major influence on the marketplace, with
the global digital marketplace and gig economy making the employment
relationship more fragmented.

For HR professionals managing issues of grievance and discipline this
may at times become more challenging as the boundary between private
home life and working life becomes blurred. We may find that engaging
employees who work in a virtual team and have little physical contact with
other employees could be an interesting challenge. Many HR professionals
have global responsibilities and have to apply varied employment legislation
dependent on the country that the employee works in.
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Role of Trade Unions

In the UK the impact of the Trade Union movement in the workplace has
been in slow decline. Only 21 per cent of employers in the UK recognize a
Trade Union, and union membership has dropped to 30 per cent (WERS,
Van Wanrooy et al, 2014). This continues a steady trend away from Trade
Union representation. However, this does not mean that the Trade Union
movement fails to influence Government policy; on the contrary, the TUC
has an active presence.

Internationally the Trade Union movement is developing innovative
approaches to protecting employees in multinational corporations, using
international framework agreements. This is a particularly important devel-
opment as Global Union Federations seek to protect employees of a company
with a globally fragmented supply chain — protecting employees of one
multinational corporation working in different countries. Most of the inter-
national framework agreements are based on the international labour
standards established by the International Labour Organization, but top-
down bilateral agreements are based more on employee protection than
employee voice (Thomas, 2011). The agreements have the potential to
evolve to become more than a bilateral code of conduct to support employer
voice globally, but this will require circumstances that allow Global Union
Federations to push for this and multinational corporations to view this as
in their interests.

For HR professionals we may find we work with Trade Unions less often
and we will need to maintain our skills in this field. We may find that part-
nership working with Trade Unions increases, and those without Trade
Unions may seek to develop strong communication methods with individual
employees to build a strong employment relationship. We may also need to
look at other ways to support employee voice and resolve individual
disputes.

The future of employee involvement, participation and voice is difficult
to predict because it is influenced by so many different factors. It could be
argued that the economic challenges of the recent past have put a hold on
developments in EIP, yet the involvement and participation of employees
may be the critical factor in innovation and creativity — to enhance the
future of our companies. We as HR professionals have not had employee
involvement schemes at the top of our list.
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In the UK our liberal society values such as the contribution of the indi-
vidual and of freedom and justice prevail and run alongside a capitalist
economy and the need for profitable business. In the 1970s the UK estab-
lished equality legislation far advanced of its European neighbours yet
simultaneously the UK fostered a strong small business sector. European
legislation, such as the ICE Regulations and the use of European Works
Councils, has also influenced the development of employee involvement and
voice. If we are to leave the EU, the role of domestic law will need to advance
involvement, participation, and voice as we attempt to improve UK
productivity.

Conclusion - the future role of Employee Relations

So, what is the future of Employee Relations? The CIPD (2017) describes
HR as ‘about helping an organisation to create value through its people’ and
argues for HR professionals to have their place on the top table.

HR has a place to ensure the future profitability of the company, to gain
respect and prestige, to have a powerful influence, securing our position as
a profession and our reputation. Without the profitability of companies, we
will not meet the future out of this economic quagmire and provide the
salaries to help our employees keep themselves out of debt. The capitalist
economy supports us all in the end. And this is a convincing argument.

But in the UK our past and our values need not be forgotten in the search
for profit. After a long struggle the workforce was able to speak collectively
as each individual voice was too weak. Now we look forward, more often,
to confident individual relationships with our employees, yet this does not
mean that the power in this relationship is balanced. Our role is to support
Line Managers to build good employment relationships with our employ-
ees. We know we need to develop good relationships to get the best out of
our employees, to build loyalty and commitment that is invaluable.

And along with any relationship, we need to support employees to
contribute to the future of their company, to their future, building on their
skills so that they are as able as possible to do this. Then these stakeholders
will contribute to the profit that we all seek.
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